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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2016), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register.
July 1, 2016.
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THIS TITLE

Title 29—LABOR is composed of nine volumes. The parts in these volumes are
arranged in the following order: Parts 0-99, parts 100-499, parts 500-899, parts 900-
1899, part 1900-§1910.999, part 1910.1000-end of part 1910, parts 1911-1925, part 1926,
and part 1927 to end. The contents of these volumes represent all current regula-
tions codified under this title as of July 1, 2016.

The OMB control numbers for title 29 CFR part 1910 appear in §1910.8. For
the convenience of the user, §1910.8 appears in the Finding Aids section of the
volume containing §1910.1000 to the end.

Subject indexes appear following the occupational safety and health standards
(part 1910).

For this volume, Bonnie Fritts was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of John Hyrum Martinez, as-
sisted by Stephen J. Frattini.
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RECORD

500.270 Retention of official record.
500.271 Certification of official record.

AUTHORITY: Pub. L. 97-470, 96 Stat. 2583 (29
U.S.C. 1801-1872); Secretary’s Order No. 4-
2001, 66 FR 29656.

EFFECTIVE DATE NOTE: At 81 FR 43450, July
1, 2016, the authority citation of part 500 was
revised, effective Aug. 1, 2016. For the con-
venience of the user, the revised text is set
forth as follows:

AUTHORITY: Pub. L. 97470, 96 Stat. 2583 (29
U.S.C. 1801-1872); Secretary’s Order No. 01-
2014 (Dec. 19, 2014), 79 FR 77527 (Dec. 24, 2014);
28 U.S.C. 2461 Note (Federal Civil Penalties
Inflation Adjustment Act of 1990); and Pub.
L. 114-74, 129 Stat 584.

SOURCE: 48 FR 36741, Aug. 12, 1983, unless
otherwise noted.

Subpart A—General Provisions

§500.0 Introduction.

(a) The Migrant and Seasonal Agri-
cultural Worker Protection Act
(MSPA), hereinafter referred to as
MSPA or the Act, repeals and replaces
the Farm Labor Contractor Registra-
tion Act of 1963, as amended, herein-
after referred to as FLCRA or the
Farm Labor Contractor Registration
Act. Prior judgments and final orders
obtained under FLCRA continue in ef-
fect as stated in §500.4.

(b) These regulations include provi-
sions necessitated by the Immigration
Reform and Control Act’s (IRCA)
amendment to the Immigration and
Nationality Act (INA). IRCA amended
MSPA to remove section 106 thereof
prohibiting the employment of illegal
aliens. Matters concerning certificate
actions or the assessment of civil
money penalties, for a violation of sec-
tion 106 of MSPA which occurred prior
to June 1, 1987, continue through final
administrative determination as stated
in §500.147.

[48 FR 36741, Aug. 12, 1983, as amended at 54
FR 13328, Mar. 31, 1989]

§500.1 Purpose and scope.

(a) Congress stated, in enacting the
Migrant and Seasonal Agricultural
Worker Protection Act that “‘[I]t is the
purpose of this Act to remove the re-
straints on commerce caused by activi-
ties detrimental to migrant and sea-
sonal agricultural workers; to require
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§500.1

farm labor contractors to register
under this Act; and to assure necessary
protections for migrant and seasonal
agricultural workers, agricultural as-
sociations, and agricultural employ-
ers.”” It authorized the Secretary to
issue such rules and regulations as are
necessary to carry out the Act con-
sistent with the requirements of chap-
ter 5 of title 5, United States Code.

(b) These regulations implement this
purpose and policy. The regulations
contained in this part are issued in ac-
cordance with section 511 of the Act
and establish the rules and regulations
necessary to carry out the Act.

(c) Any farm labor contractor, as de-
fined in the Act, is required to obtain a
Certificate of Registration issued pur-
suant to the Act from the Department
of Labor or from a State agency au-
thorized to issue such certificates on
behalf of the Department of Labor.
Such a farm labor contractor must en-
sure that any individual whom he em-
ploys to perform any farm labor con-
tracting activities also obtains a Cer-
tificate of Registration. The farm labor
contractor is responsible, as well, for
any violation of the Act or these regu-
lations by any such employee whether
or not the employee obtains a certifi-
cate. In addition to registering, farm
labor contractors must comply with all
other applicable provisions of the Act
when they recruit, solicit, hire, em-
ploy, furnish or transport or, in the
case of migrant agricultural workers,
provide housing.

(d) Agricultural employers and agri-
cultural associations which are subject
to the Act must comply with all of the
worker protections which are applica-
ble under the Act to migrant or sea-
sonal agricultural workers whom they
recruit, solicit, hire, employ, furnish,
or transport or, in the case of migrant
agricultural workers, provide housing.
The obligations will vary, depending on
the types of activities affecting mi-
grant or seasonal agricultural workers.
Agricultural employers and agricul-
tural associations and their employees
need not obtain Certificates of Reg-
istration in order to engage in these
activities, even if the workers they ob-
tain are utilized by other persons or on
the premises of another.



§500.1

(e) The Act empowers the Secretary
of Labor to enforce the Act, conduct
investigations, issue subpenas and, in
the case of designated violations of the
Act, impose sanctions. As provided in
the Act, the Secretary is empowered,
among other things, to impose an as-
sessment and to collect a civil money
penalty of not more than $1,000 for
each violation, to seek a temporary or
permanent restraining order in a U.S.
District Court, and to seek the imposi-
tion of criminal penalties on persons
who willfully and knowingly violate
the Act or any regulation under the
Act. In accordance with the Act and
with these regulations, the Secretary
may refuse to issue or to renew, or may
suspend or revoke a certificate of reg-
istration issued to a farm labor con-
tractor or to a person who engages in
farm labor contracting as an employee
of a farm labor contractor.

(f) The facilities and services of the
U.S. Employment Service, including
State agencies, authorized by the Wag-
ner-Peyser Act may be denied to any
person found by a final determination
by an appropriate enforcement agency
to have violated any employment-re-
lated laws including MSPA when noti-
fication of this final determination has
been provided to the Job Service by
that enforcement agency. See 20 CFR
658.501(a)(4). The facilities and services
of the U.S. Employment Service shall
be restored immediately upon compli-
ance with 20 CFR 658.502(a)(4).

(g) Subparts A through E set forth
the substantive regulations relating to
farm 1labor contractors, agricultural
employers and agricultural associa-
tions. These subparts cover the appli-
cability of the Act, registration re-
quirements applicable to farm labor
contractors, the obligations of persons
who hold Certificates of Registration,
the worker protections which must be
complied with by all who are subject to
the Act, and the enforcement authority
of the Secretary.

(h) Subpart F sets forth the rules of
practice for administrative hearings
relating to actions involving Certifi-
cates of Registration. It also outlines
the procedure to be followed for filing a
challenge to a proposed administrative
action relating to violations and sum-
marizes the methods provided for col-
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lection and recovery of a civil money
penalty.

(i) (1) The Act requires that farm
labor contractors obtain a certificate
of registration from the Department of
Labor prior to engaging in farm labor
contracting activities. The Act also re-
quires registration by individuals who
will perform farm labor contracting ac-
tivities for a farm labor contractor.
Form WH-510 and WH-512 are the appli-
cations used to obtain Farm Labor
Contractor and Farm Labor Contractor
Employee Certificates of Registration.
These forms have been approved by the
Office of Management and Budget
(OMB) under control numbers 1215-0038
(WH-510) and 1215-0037 (WH-512). Forms
WH-514 and WH-514a are used when ap-
plying for transportation authorization
to furnish proof of compliance with ve-
hicle safety requirements. These forms
have been jointly cleared by OMB
under control number 1215-0036.

(2) The Act further requires disclo-
sure to migrant and seasonal agricul-
tural workers regarding wages, hours
and other working conditions and
housing when provided to migrant
workers. The Department of Labor has
developed optional forms for use in
making the required disclosure. OMB
has approved the following: Worker In-
formation (WH-516) 12150145 and Hous-
ing Terms and Conditions (WH-521)
1215-0146.

(3) The Act also requires that farm
labor contractors, agricultural employ-
ers and agricultural associations make,
keep, preserve and disclose certain
payroll records. Forms WH-501 and
WH-501a (Spanish version) are provided
to assist in carrying out this require-
ment. In addition, farm labor contrac-
tors who are applying for housing au-
thorization must submit information
which identifies the housing to be used
along with proof of compliance with
housing safety and health require-
ments. There has been no form devel-
oped for this purpose. The Act further
requires disclosure by the insurance in-
dustry of certain information per-
taining to cancellation of vehicle li-
ability insurance policies. The require-
ments concerning recordkeeping, hous-
ing and insurance have been cleared by
OMB under control number 1215-0148.
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(4) The Act provides that no farm
labor contractor shall knowingly em-
ploy or utilize the services of aliens not
lawfully admitted for permanent resi-
dence or who have not been authorized
by the Attorney General to accept em-
ployment. Form WH-509 is an optional
form which may be used to self-certify
that the applicant is a citizen of the
U.S. This form has been cleared by
OMB under control number 1215-0091.
(See §500.59(a)(11)).

[48 FR 36741, Aug. 12, 1983; 48 FR 38380, Aug.
23, 1983]

EFFECTIVE DATE NOTE: At 81 FR 43450, July
1, 2016, §500.1 was amended by revising the
second sentence in paragraph (e), effective
Aug. 1, 2016. For the convenience of the user,
the revised text is set forth as follows:

§500.1 Purpose and scope.

* * * * *

(e) * * *As provided in the Act, the Sec-
retary is empowered, among other things, to
impose an assessment and to collect a civil
money penalty of not more than $2,355 for
each violation, to seek a temporary or per-
manent restraining order in a U.S. District
Court, and to seek the imposition of criminal
penalties on persons who willfully and know-
ingly violate the Act or any regulation under
the Act.* * *

* * * * *
§500.2 Compliance with State laws
and regulations.

The Act and these regulations are in-
tended to supplement State law; com-
pliance with the Act or these regula-
tions shall not excuse any

individual from compliance with appro-
priate State law or regulation.

§500.3 Effective date of the Act; transi-
tion period; repeal of the Farm
Labor Contractor Registration Act.

(a) The provisions of the Migrant and
Seasonal Agricultural Worker Protec-
tion Act are effective on April 14, 1983,
and are codified in 29 U.S.C. 1801 et seq.

(b) The Migrant and Seasonal Agri-
cultural Worker Protection Act repeals
the Farm Labor Contractor Registra-
tion Act of 1963, as amended, (7 U.S.C.
2041, et seq.), effective April 14, 1983.

(c) Violations of the Farm Labor
Contractor Registration Act occurring
prior to April 14, 1983, may be pursued
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by the Department of Labor after that
date.

§500.4 Effect of prior judgments and
final orders obtained under the
Farm Labor Contractor Registra-
tion Act.

The Secretary may refuse to issue or
to renew, or may suspend or revoke, a
Certificate of Registration under the
Act, if the applicant or holder has
failed to pay any court judgment ob-
tained by the Secretary or any other
person under the Farm Labor Con-
tractor Registration Act, or has failed
to comply with any final order issued
by the Secretary under the Farm Labor
Contractor Registration Act. The Sec-
retary may deny a Certificate of Reg-
istration under the Act to any farm
labor contractor who has a judgment
outstanding against him, or is subject
to a final order assessing a civil money
penalty which has not been paid.

§500.5 Filing of applications, notices
and documents.

Unless otherwise prescribed herein,
all applications, notices and other doc-
uments required or permitted to be
filed by these regulations shall be filed
in accordance with the provisions of
subpart F of the regulations.

§500.6 Accuracy of information, state-
ments and data.

Information, statements and data
submitted in compliance with provi-
sions of the Act or these regulations
are subject to title 18, section 1001, of
the United States Code, which pro-
vides:

Section 1001.

Whoever, in any matter within the juris-
diction of any department or agency of the
United States knowingly and willfully fal-
sifies, conceals or covers up by any trick,
scheme, or device a material fact, or makes
any false, fictitious or fraudulent statements
or representations, or makes or uses any
false writing or document knowing the same
to contain any false, fictitious or fraudulent
statement or entry, shall be fined not more
than $10,000 or imprisoned not more than five
years, or both.

Statements or entries generally.

§500.7 Investigation authority of the
Secretary.

(a) The Secretary, either pursuant to

a complaint or otherwise, shall, as may
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be appropriate, investigate and, in con-
nection therewith, enter and inspect
such places (including housing and ve-
hicles) and such records (and make
transcriptions thereof), question such
persons and gather such information as
he deems necessary to determine com-
pliance with the Act, or these regula-
tions.

(b) The Secretary may issue subpenas
requiring the attendance and testi-
mony of witnesses or the production of
any evidence in connection with such
investigations. The Secretary may ad-
minister oaths, examine witnesses, and
receive evidence. For the purpose of
any hearing or investigation provided
for in the Act, the Authority contained
in sections 9 and 10 of the Federal
Trade Commission Act (15 U.S.C. 49,
50), relating to the attendance of wit-
nesses and the production of books, pa-
pers, and documents, shall be available
to the Secretary. The Secretary shall
conduct investigations in a manner
which protects the confidentiality of
any complainant or other party who
provides information to the Secretary
in good faith.

(c) Any person may report a violation
of the Act or these regulations to the
Secretary by advising any local office
of the Employment Service of the var-
ious States, or any office of the Wage
and Hour Division, Employment Stand-
ards Administration, U.S. Department
of Labor, or any other authorized rep-
resentative of the Administrator. The
office or person receiving such a report
shall refer it to the appropriate office
of the Wage and Hour Division, Em-
ployment Standards Administration
for the region or area in which the re-
ported violation is alleged to have oc-
curred.

(d) In case of disobedience to a sub-
pena, the Secretary may invoke the aid
of a United States District Court which
is authorized to issue an order requir-
ing the person to obey such subpena.

§500.8 Prohibition on interference
with Department of Labor officials.

It is a violation of section 512(c) of
the Act for any person to unlawfully
resist, oppose, impede, intimidate, or
interfere with any official of the De-
partment of Labor assigned to perform
an investigation, inspection, or law en-

14

29 CFR Ch. V (7-1-16 Edition)

forcement function pursuant to the Act
during the performance of such

duties. (Other Federal statutes which
prohibit persons from interfering with
a Federal officer in the course of offi-
cial duties are found at 18 U.S.C. 111
and 18 U.S.C. 1114.)

§500.9 Discrimination prohibited.

(a) It is a violation of the Act for any
person to intimidate, threaten, re-
strain, coerce, blacklist, discharge, or
in any manner discriminate against
any migrant or seasonal agricultural
worker because such worker has, with
just cause:

(1) Filed a complaint with reference
to the Act with the Secretary of Labor;
or

(2) Instituted or caused to be insti-
tuted any proceeding under or related
to the Act; or

(3) Testified or is about to testify in
any proceeding under or related to the
Act; or

(4) Exercised or asserted on behalf of
himself or others any right or protec-
tion afforded by the Act.

(b) A migrant or seasonal agricul-
tural worker who believes, with just
cause, that he has been discriminated
against by any person in violation of
this section may, no later than 180 days
after such violation occurs, file a com-
plaint with the Secretary alleging such
discrimination.

§500.10 Waiver of rights prohibited.

Any agreement by an employee pur-
porting to waive or modify any rights
inuring to said person under the Act or
these regulations shall be void as con-
trary to public policy, except that a
waiver or modification of rights or ob-
ligations hereunder in favor of the Sec-
retary shall be valid for purposes of en-
forcement of the provisions of the Act
or these regulations. This does not pre-
vent agreements to settle private liti-
gation.

§500.20 Definitions.

For purposes of this part:

(a) Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, United States Department of
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Labor, and such authorized representa-
tives as may be designated by the Ad-
ministrator to perform any of the func-
tions of the Administrator under this
part.

(b) Administrative Law Judge means a
person appointed as provided in title 5
U.S.C. and qualified to preside at hear-
ings under 5 U.S.C. 557. Chief Adminis-
trative Law Judge means the Chief Ad-
ministrative Law Judge, United States
Department of Labor, 800 K Street,
NW., Suite 400, Washington, DC 20001-
8002.

(c) Agricultural association means any
nonprofit or cooperative association of
farmers, growers, or ranchers, incor-
porated or qualified under applicable
State law, which recruits, solicits,
hires, employs, furnishes, or transports
any migrant or seasonal agricultural
worker.

(d) Agricultural employer means any
person who owns or operates a farm,
ranch, processing establishment, can-
nery, gin, packing shed or nursery, or
who produces or conditions seed, and
who either recruits, solicits, hires, em-
ploys, furnishes, or transports any mi-
grant or seasonal agricultural worker.
Produces seed means the planting, cul-
tivation, growing and harvesting of
seeds of agricultural or horticultural
commodities. Conditions seed means the
in-plant work done after seed produc-
tion including the drying and aerating
of seed.

(e) Agricultural employment means em-
ployment in any service or activity in-
cluded within the provisions of section
3(f) of the Fair Labor Standards Act of
1938 (29 U.S.C. 203(f)), or section 3121(g)
of the Internal Revenue Code of 1954 (26
U.S.C. 3121(g)) and the handling, plant-
ing, drying, packing, packaging, proc-
essing, freezing, or grading prior to de-
livery for storage of any agricultural
or horticultural commodity in its un-
manufactured state.

(f) Convicted means that a final judg-
ment of guilty has been rendered by a
court of competent jurisdiction from
which no opportunity for appeal re-
mains.

(g) Day-haul operation means the as-
sembly of workers at a pick-up point
waiting to be hired and employed,
transportation of such workers to agri-
cultural employment, and the return of
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such workers to a drop-off point on the
same day. This term does not include
transportation provided by an em-
ployer for individuals who are already
employees at the time they are picked
up nor does it include carpooling ar-
rangements by such employees which
are not specifically directed or re-
quested by the employer, farm labor
contractor or agent thereof.

(h)(1) The term employ has the mean-
ing given such term under section 3(g)
of the Fair Labor Standards Act of 1938
(29 U.S.C. 203(g)) for the purposes of im-
plementing the requirements of that
Act. As so defined, employ includes to
suffer or permit to work.

(2) The term employer is given its
meaning as found in the Fair Labor
Standards Act. Employer under section
3(d) of that Act includes any person
acting directly or indirectly in the in-
terest of an employer in relation to an
employee.

(3) The term employee is also given its
meaning as found in the Fair Labor
Standards Act. Employee under section
3(e) of that Act means any individual
employed by an employer.

(4) The definition of the term employ
may include consideration of whether
or not an independent contractor or em-
ployment relationship exists under the
Fair Labor Standards Act. TUnder
MSPA, questions will arise whether or
not a farm labor contractor engaged by
an agricultural employer/association is
a bona fide independent contractor or
an employee. Questions also arise
whether or not the worker is a bona
fide independent contractor or an em-
ployee of the farm labor contractor
and/or the agricultural employer/asso-
ciation. These questions should be re-
solved in accordance with the factors
set out below and the principles articu-
lated by the federal courts in Ruther-
ford Food Corp. v. McComb, 331 U.S. 722
(1947), Real v. Driscoll Strawberry Associ-
ates, Inc., 603 F.2d 748 (9th Cir. 1979),
Sec’y of Labor, U.S. Dept. of Labor v.
Lauritzen, 835 F.2d 15629 (7th Cir. 1987),
cert. denied, 488 U.S. 898 (1988); Beliz V.
McLeod, 765 F.2d 1317 (bth Cir. 1985), and
Castillo v. Givens, 704 F.2d 181 (bth Cir.),
cert. denied, 464 U.S. 850 (1983). If it is
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determined that the farm labor con-
tractor is an employee of the agricul-
tural employer/association, the agri-
cultural workers in the farm labor con-
tractor’s crew who perform work for
the agricultural employer/association
are deemed to be employees of the agri-
cultural employer/association and an
inquiry into joint employment is not
necessary or appropriate. In deter-
mining if the farm labor contractor or
worker is an employee or an inde-
pendent contractor, the ultimate ques-
tion is the economic reality of the rela-
tionship—whether there is economic
dependence upon the agricultural em-
ployer/association or farm labor con-
tractor, as appropriate. Lauritzen at
1538; Beliz at 1329; Castillo at 192; Real at
756. This determination is based upon
an evaluation of all of the cir-
cumstances, including the following:

(i) The nature and degree of the puta-
tive employer’s control as to the man-
ner in which the work is performed;

(i) The putative employee’s oppor-
tunity for profit or loss depending upon
his/her managerial skill;

(iii) The putative employee’s invest-
ment in equipment or materials re-
quired for the task, or the putative em-
ployee’s employment of other workers;

(iv) Whether the services rendered by
the putative employee require special
skill;

(v) The degree of permanency and du-
ration of the working relationship;

(vi) The extent to which the services
rendered by the putative employee are
an integral part of the putative em-
ployer’s business.

(5) The definition of the term employ
includes the joint employment principles
applicable under the Fair Labor Stand-
ards Act. The term joint employment
means a condition in which a single in-
dividual stands in the relation of an
employee to two or more persons at the
same time. A determination of whether
the employment is to be considered
joint employment depends upon all the
facts in the particular case. If the facts
establish that two or more persons are
completely disassociated with respect
to the employment of a particular em-
ployee, a joint employment situation
does not exist. When the putative em-
ployers share responsibility for activi-
ties set out in the following factors or
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in other relevant facts, this is an indi-
cation that the putative employers are
not completely disassociated with re-
spect to the employment and that the
agricultural worker may be economi-
cally dependent on both persons:

(i) If it is determined that a farm
labor contractor is an independent con-
tractor, it still must be determined
whether or not the employees of the
farm labor contractor are also jointly
employed by the agricultural em-
ployer/association. Joint employment
under the Fair Labor Standards Act is
joint employment under the MSPA.
Such joint employment relationships,
which are common in agriculture, have
been addressed both in the legislative
history and by the courts.

(ii) The legislative history of the Act
(H. Rep. No. 97-885, 97th Cong., 2d Sess.,
1982) states that the legislative purpose
in enacting MSPA was ‘‘to reverse the
historical pattern of abuse and exploi-
tation of migrant and seasonal farm
workers * * * which would only be
accomplished by ‘‘advanc[ing] * * * a
completely new approach’” (Rept. at 3).
Congress’s incorporation of the FLSA
term employ was undertaken with the
deliberate intent of adopting the FLSA
joint employer doctrine as the ‘‘central
foundation” of MSPA and ‘‘the best
means by which to insure that the pur-
poses of this MSPA would be fulfilled”
(Rept. at 6). Further, Congress in-
tended that the joint employer test
under MSPA be the formulation as set
forth in Hodgson v. Griffin & Brand of
McAllen, Inc. 471 F.2d 235 (5th Cir.), cert.
denied, 414 U.S. 819 (1973) (Rept. at 7). In
endorsing Griffin & Brand, Congress
stated that this formulation should be
controlling in situations ‘“‘where an ag-
ricultural employer * * * asserts that
the agricultural workers in question
are the sole employees of an inde-
pendent contractor/crewleader,”” and
that the ‘‘decision makes clear that
even if a farm labor contractor is found
to be a bona fide independent con-
tractor, * * * this status does not as a
matter of law negate the possibility
that an agricultural employer may be a
joint employer * * * of the harvest
workers’’ together with the farm labor
contractor. Further, regarding the joint
employer doctrine and the Griffin &
Brand formulation, Congress stated
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that ‘“‘the absence of evidence on any of
the criteria listed does not preclude a
finding that an agricultural associa-
tion or agricultural employer was a
joint employer along with the
crewleader”, and that ‘it is expected
that the special aspects of agricultural
employment be kept in mind”’ when ap-
plying the tests and criteria set forth
in the case law and legislative history
(Rept. at 8).

(iii) In determining whether or not
an employment relationship exists be-
tween the agricultural employer/asso-
ciation and the agricultural worker,
the ultimate question to be determined
is the economic reality—whether the
worker is so economically dependent
upon the agricultural employer/asso-
ciation as to be considered its em-
ployee.

(iv) The factors set forth in para-
graphs (h)(6)(iv)(A) through (G) of this
section are analytical tools to be used
in determining the ultimate question
of economic dependency. The consider-
ation of each factor, as well as the de-
termination of the ultimate question of
economic dependency, is a qualitative
rather than quantitative analysis. The
factors are not to be applied as a
checklist. No one factor will be disposi-
tive of the ultimate question; nor must
a majority or particular combination
of factors be found for an employment
relationship to exist. The analysis as
to the existence of an employment re-
lationship is not a strict liability or per
se determination under which any agri-
cultural employer/association would be
found to be an employer merely by re-
taining or benefiting from the services
of a farm labor contractor. The factors
set forth in paragraphs (h)(5)(Iv)(A)
through (G) of this section are illus-
trative only and are not intended to be
exhaustive; other factors may be sig-
nificant and, if so, should be consid-
ered, depending upon the specific cir-
cumstances of the relationship among
the parties. How the factors are
weighed depends upon all of the facts
and circumstances. Among the factors
to be considered in determining wheth-
er or not an employment relationship
exists are:

(A) Whether the agricultural em-
ployer/association has the power, ei-
ther alone or through control of the
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farm labor contractor to direct, con-
trol, or supervise the worker(s) or the
work performed (such control may be
either direct or indirect, taking into
account the nature of the work per-
formed and a reasonable degree of con-
tract performance oversight and co-
ordination with third parties);

(B) Whether the agricultural em-
ployer/association has the power, ei-
ther alone or in addition to another
employer, directly or indirectly, to
hire or fire, modify the employment
conditions, or determine the pay rates
or the methods of wage payment for
the worker(s);

(C) The degree of permanency and du-
ration of the relationship of the par-
ties, in the context of the agricultural
activity at issue;

(D) The extent to which the services
rendered by the worker(s) are repet-
itive, rote tasks requiring skills which
are acquired with relatively little
training;

(E) Whether the activities performed
by the worker(s) are an integral part of
the overall business operation of the
agricultural employer/association;

(F) Whether the work is performed on
the agricultural employer/association’s
premises, rather than on premises
owned or controlled by another busi-
ness entity; and

(G) Whether the agricultural em-
ployer/association undertakes respon-
sibilities in relation to the worker(s)
which are commonly performed by em-
ployers, such as preparing and/or mak-
ing payroll records, preparing and/or
issuing pay checks, paying FICA taxes,
providing workers’ compensation in-
surance, providing field sanitation fa-
cilities, housing or transportation, or
providing tools and equipment or mate-
rials required for the job (taking into

account the amount of the invest-
ment).
(i) Farm labor contracting activity

means recruiting, soliciting, hiring,
employing, furnishing, or transporting
any migrant or seasonal agricultural
worker.

(j) Farm labor contractor means any
person—other than an agricultural em-
ployer, an agricultural association, or
an employee of an agricultural em-
ployer or agricultural association—
who, for any money or other valuable
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consideration paid or promised to be
paid, performs any farm labor con-
tracting activity.

(k) Farm Labor Contractor Certificate
of Registration or Certificate of Registra-
tion means the certificate issued by the
Administrator which permits a farm
labor contractor to engage in farm
labor contracting activities.

(1) Farm labor contractor employee who
is required to obtain a Certificate of
Registration as an employee of a farm
labor contractor means a person who
performs farm labor contracting activ-
ity solely on behalf of a farm labor con-
tractor holding a valid Certificate of
Registration and is not an independent
farm labor contractor who would be re-
quired to register under the Act in his
own right.

(m) Farm Labor Contractor Employee
Certificate or Farm Labor Contractor Em-
ployee Certificate of Registration or Em-
ployee Certificate means the certificate
issued by the Administrator to an em-
ployee of a farm labor contractor au-
thorizing the performance of farm
labor contracting activities solely on
behalf of such farm labor contractor
and not as an independent farm labor
contractor who would be required to
register in his own right.

(n) Illegal alien means any person who
is not lawfully admitted for permanent
residence in the United States or who
has not been authorized by the Attor-
ney General to accept employment in
the United States.

(0) Immediate family includes only:

(1) A spouse;

(2) Children, stepchildren, and foster
children;

(3) Parents, stepparents, and foster
parents; and

(4) Brothers and sisters.

(p) Migrant agricultural worker means
an individual who is employed in agri-
cultural employment of a seasonal or
other temporary nature, and who is re-
quired to be absent overnight from his
permanent place of residence.

(1) Migrant agricultural worker does
not include:

(i) Any immediate family member of
an agricultural employer or a farm
labor contractor; or

(ii) Any temporary nonimmigrant
alien who is authorized to work in agri-
cultural employment in the United
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States under sections
101(a)(15)(H)(ii)(a) and 214(c) of the Im-
migration and Nationality Act.

(2) Permanent place of residence, with
respect to an individual, means a domi-
cile or permanent home. Permanent
place of residence does not include sea-
sonal or temporary housing such as a
labor camp. The term permanent place
of residence for any nonimmigrant alien
is that individual’s country of origin.

(q) Person means any individual,
partnership, association, joint stock
company, trust, cooperative, or cor-
poration.

(r) Seasonal agricultural worker means
an individual who is employed in agri-
cultural employment of a seasonal or
other temporary nature and is not re-
quired to be absent overnight from his
permanent place of residence:

(1) When employed on a farm or
ranch performing field work related to
planting, cultivating, or harvesting op-
erations; or

(2) When employed in canning, pack-
ing, ginning, seed conditioning or re-
lated research, or processing oper-
ations, and transported, or caused to be
transported, to or from the place of
employment by means of a day-haul
operation.

(i) Seasonal agricultural worker does
not include:

(A) Any migrant agricultural worker;

(B) Any immediate family member of
an agricultural employer or a farm
labor contractor; or

(C) Any temporary nonimmigrant
alien who is authorized to work in agri-
cultural employment in the United
States under sections
101(a)(15)(H)(ii)(a) and 214(c) of the Im-
migration and Nationality Act.

(i1) Field work related to planting, cul-
tivating or harvesting operations includes
all farming operations on a farm or
ranch which are normally required to
plant, harvest or produce agricultural
or horticultural commodities, includ-
ing the production of a commodity
which normally occurs in the fields of
a farm or ranch as opposed to those ac-
tivities which generally occur in a
processing plant or packing shed. A
worker engaged in the placing of com-
modities in a container in the field and
on-field loading of trucks and similar
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transports is included. Nursery, mush-
room and similar workers engaged in
activities in connection with planting,
cultivating or harvesting operations
are intended to be covered. An indi-
vidual operating a machine, such as a
picker, or tractor is not included when
performing such activity.

(s8) On a seasonal or other temporary
basis means:

(1) Labor is performed on a seasonal
basis where, ordinarily, the employ-
ment pertains to or is of the kind ex-
clusively performed at certain seasons
or periods of the year and which, from
its nature, may not be continuous or
carried on throughout the year. A
worker who moves from one seasonal
activity to another, while employed in
agriculture or performing agricultural
labor, is employed on a seasonal basis
even though he may continue to be em-
ployed during a major portion of the
year.

(2) A worker is employed on other
temporary basis where he is employed
for a limited time only or his perform-
ance is contemplated for a particular
piece of work, usually of short dura-
tion. Generally, employment, which is
contemplated to continue indefinitely,
is not temporary.

(3) On a seasonal or other temporary
basis does not include the employment
of any foreman or other supervisory
employee who is employed by a specific
agricultural employer or agricultural
association essentially on a year round
basis.

4) On a seasonal or other temporary
basis does not include the employment
of any worker who is living at his per-
manent place of residence, when that
worker is employed by a specific agri-
cultural employer or agricultural asso-
ciation on essentially a year round
basis to perform a variety of tasks for
his employer and is not primarily em-
ployed to do field work.

(t) Secretary means the Secretary of
Labor or the Secretary’s authorized
representative.

(u)(1) Solicitor of Labor means the So-
licitor, United States Department of
Labor, and includes attorneys des-
ignated by the Solicitor to perform
functions of the Solicitor under these
regulations.
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(2) Associate Solicitor for Fair Labor
Standards means the Associate Solic-
itor, who, among other duties, is in
charge of litigation for the Migrant
and Seasonal Agricultural Worker Pro-
tection Act (MSPA), Office of the So-
licitor, U.S. Department of Labor,
Washington, DC 20210.

(3) Regional Solicitors means the at-
torneys in charge of the various re-
gional offices of the Office of the Solic-
itor.

(v) State means any of the States of
the United States, the District of Co-
lumbia, the Virgin Islands, the Com-
monwealth of Puerto Rico, and Guam.
State agency means a State agency
vested with all powers necessary to co-
operate with the U.S.

Department of Labor for purposes of
entering into agreements to carry out
the Act as provided in section 513
thereof.

(w) Temporary mnonimmigrant alien
means a person who has a residence in
a foreign country which he does not in-
tend to abandon and who comes tempo-
rarily to the United States, with ap-
proval of the Attorney General, to per-
form temporary service or labor.

(x) The Wagner-Peyser Act is the Act
of June 6, 1933 (48 Stat. 113; codified in
29 U.S.C. 49 et seq.), providing, inter
alia, for the establishment of the U.S.
Employment Service. Employment Serv-
ice of the various States means a State
agency vested with all powers nec-
essary to cooperate with the U.S. Em-
ployment Service under the Wagner-
Peyser Act.

(y) The Immigration and Nationality
Act (INA) as amended by the Immigra-
tion Reform and Control Act of 1986
(IRCA) to effectively control unauthor-
ized immigration to the United States
and for other purposes, is set out in 8
U.S.C. 1101 et seq.

[48 FR 36741, Aug. 12, 1983; 48 FR 38374, Aug.
23, 1983, as amended at 54 FR 13329, Mar. 31,
1989; 56 FR 54708, Oct. 22, 1991; 62 FR 11747,
Mar. 12, 1997]

APPLICABILITY OF THE ACT: EXEMPTIONS

§500.30 Persons not subject to the Act.

(a) Family business exemption. Any in-
dividual who engages in a farm labor
contracting activity on behalf of a
farm, processing establishment, seed
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conditioning establishment, cannery,
gin, packing shed, or nursery, which is
owned or operated exclusively by such
individual or an immediate family
member of such individual, if such ac-
tivities are performed only for such op-
eration and exclusively by such indi-
vidual or an immediate family mem-
ber, but without regard to whether
such individual has incorporated or
otherwise organized for business pur-
poses.

(b) Small business exemption. Any per-
son, other than a farm labor con-
tractor, for whom the man-days exemp-
tion for agricultural labor provided
under section 13(a)(6)(A) of the Fair
Labor Standards Act of 1938 (29 U.S.C.
213(a)(6)(A)) is applicable. That exemp-
tion applies to an agricultural em-
ployer who did not, during any cal-
endar quarter of the preceding calendar
year, use more man-days of agricul-
tural labor than the limit specified
under that statute.

(1) Currently the limit for exemption
is 500 man-days.

(2) A man-day means any day during
which an employee performs agricul-
tural labor for not less than one (1)
hour. Agricultural labor performed by
an employer’s parent, spouse, child, or
other member of his immediate family,
i.e., step-children, foster children, step-
parents and foster parents, brothers,
and sisters is not counted as man-days.

(3) The man-days of agricultural
labor rendered in a joint employment
relationship are counted toward the
man-days of such labor of each em-
ployer for purposes of the man-day test
of this exemption.

(c) Common carriers. Any common car-
rier which would be a farm labor con-
tractor solely because the carrier is en-
gaged in the farm labor contracting ac-
tivity of transporting any migrant or
seasonal agricultural worker. A ‘‘com-
mon carrier’” by motor vehicle is one
which holds itself out to the general
public to engage in transportation of
passengers for hire, whether over reg-
ular or irregular routes, and which
holds a valid certificate of authoriza-
tion for such purposes from an appro-
priate local, State or Federal agency.

(d) Labor organizations. Any labor or-
ganization, as defined in section 2(5) of
the Labor Management Relations Act
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(29 U.S.C. 152(5)) (without regard to the
exclusion of agricultural employees in
that Act) or as defined under applicable
State labor relations law.

(e) Nonprofit charitable organizations.
Any nonprofit charitable organization
or public or private nonprofit edu-
cational institution.

(f) Local short-term contracting activ-
ity. Any person who engages in any
farm labor contracting activity solely
within a twenty-five mile intrastate
radius of such person’s permanent
place of residence and for not more
than thirteen weeks per year.

(1) Twenty-five mile intrastate radius as
used in section 4(a)(3)(D) of the Act
means that engagement in a farm labor
contracting activity may not go be-
yond a twenty-five mile intrastate geo-
graphical radius. Once this limit is
transcended, the exemption no longer
applies and the person becomes subject
to the requirements of the Act. If, for
example, a person or his employee so-
licits workers from a distance greater
than twenty-five miles from his perma-
nent residence or from across a State
line, then the person has engaged in a
named activity outside of the per-
mitted scope of the exemption, and is
subject to the requirements of the Act.
A person who uses lines of communica-
tion (such as U.S. Mail, telephone, or
advertising) to recruit, solicit, hire, or
furnish workers over a distance greater
than twenty-five miles from his perma-
nent residence or from across a State
line for agricultural employment is
also engaged in a named activity be-
yond the specified limit of the exemp-
tion and is subject to the Act. In the
case of a corporation its permanent
place of residence for these purposes
shall be a single designated location.

(2) For mot more than thirteen weeks
per year as used in section 4(a)(3)(D) of
the Act means that farm labor con-
tracting activities may not be engaged
in for more than thirteen weeks in a
year. This does not mean, however,

that persons who engage in intrastate
and short-range farm labor contracting
activities are exempt for the first thir-
teen weeks of their farm labor con-
tracting activities each year. The num-
ber of weeks of contracting activity
during the prior year is also a factor.



Wage and Hour Division, Labor

When the limit of weeks for the exemp-
tion is exceeded in a calendar year, the
person is subject immediately to the
Act and is also presumed subject to the
Act in the next calendar year, unless it
can be shown that the tests of section
4(a)(3)(D) are met.

(g) Custom combine. Any custom com-
bine, hay harvesting, or sheep shearing
operation. Custom combine, hay har-
vesting, and sheep shearing operation
means the agricultural services and ac-
tivities involved in combining grain,
harvesting hay and shearing sheep
which are provided to a farmer on a
contract basis by a person who pro-
vides the necessary equipment and
labor and who specializes on providing
such services and activities.

(h) Custom poultry operations. Any
custom poultry harvesting, breeding,
debeaking, desexing, or health service
operation, provided the employees of
the operation are not regularly re-
quired to be away from their perma-
nent place of residence other than dur-
ing their normal working hours.

(1) Seed production exemption. (1) Any
person whose principal occupation or
business is not agricultural employ-
ment, when supplying full-time stu-
dents or other individuals whose prin-
cipal occupation is not agricultural
employment to detassel, rogue, or oth-
erwise engage in the production of seed
and to engage in related and incidental
agricultural employment, unless such
full-time students or other individuals
are required to be away from their per-
manent place of residence overnight or
there are individuals under eighteen
years of age who are providing trans-
portation on behalf of such person.

(2) Any person to the extent he is
supplied with students or other individ-
uals for agricultural employment in
accordance with paragraph (i)(1) of this
section by a person who is exempt
thereunder.

(j) Shade grown tobacco. (1) Any per-
son whose principal occupation or busi-
ness is not agricultural employment,
when supplying full-time students or
other individuals whose principal occu-
pation is not agricultural employment
to string or harvest shade grown to-
bacco and to engage in related and in-
cidental agricultural employment, un-
less there are individuals under eight-
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een years of age who are providing
transportation on behalf of such per-
son.

(2) Any person to the extent he is
supplied with students or other individ-
uals for agricultural employment is ac-
cordance with paragraph (j)(1) of this
section by a person who is exempt
thereunder.

(k) Employees of exempt employers.
Any employee of any person described
in paragraphs (c) through (j) of this
section when performing farm Ilabor
contracting activities within the scope
of such exemptions and exclusively for
such person.

Subpart B—Registration of Farm
Labor Contractors and Em-
ployees of Farm Labor Con-
fractors Engaged in Farm
Labor Contracting Activities

REGISTRATION REQUIREMENTS; GENERAL

§500.40 Registration in general.

Any person who desires to engage in
any activity as a farm labor con-
tractor, as defined in the Act and these
regulations, and is not exempt, is re-
quired first to obtain a Certificate of
Registration authorizing each such ac-
tivity. Any employee of a registered
farm labor contractor who performs
farm labor contracting activities solely
on behalf of such contractor, and who
is not an independent contractor, must
obtain a Farm Labor Contractor Em-
ployee Certificate of Registration au-
thorizing each such activity. The em-
ployee’s certificate must show the
name of the farm labor contractor for
whom the activities are to be per-
formed. The contractor whose name ap-
pears on the employee’s certificate
must hold a valid Certificate of Reg-
istration covering the entire period
shown on the employee’s certificate.

§500.41 Farm labor contractor is re-
sponsible for actions of his farm
labor contractor employee.

(a) A farm labor contractor is respon-
sible for assuring that every employee
who is performing farm Ilabor con-
tracting activities on behalf of such
contractor has obtained either a Farm
Labor Contractor Employee Certificate
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of Registration or a Certificate of Reg-
istration as an independent farm labor
contractor, as required by the Act and
these regulations, prior to such em-
ployee’s engagement in any activity
enumerated in section 3(6) of the Act.
A farm labor contractor who utilizes
the services of another farm labor con-
tractor who is not his employee must
also comply with the provisions of
§500.71. The farm labor contractor is
responsible for any violations of the
Act or these regulations committed by
his employee, whether or not the em-
ployee has registered as required by
the Act.

(b) A Farm Labor Contractor Em-
ployee Certificate of Registration is
valid only during the period in which
the holder is an employee of the reg-
istered farm labor contractor named on
the Farm Labor Contractor Employee
Certificate. If prior to the expiration of
the Employee Certificate, the holder,
through a change in employment,
should become an employee of a dif-
ferent registered farm labor con-
tractor, a replacement Employee Cer-
tificate which names the new employer
may be obtained by submitting to the
regional office that issued the original
employee certificate or to any regional
office of the Wage and Hour Division,
Employment Standards Administra-
tion, a written statement that includes
the date of the change in employment
status and the name, the permanent
place of residence and certificate reg-
istration number of the new employer.
Any such change should be reported
immediately.

§500.42 Certificate of Registration to
be carried and exhibited.

Each registered farm labor con-
tractor and registered farm labor con-
tractor employee shall carry at all
times while engaging in farm labor
contracting activities, a Certificate of
Registration or a Farm Labor Con-
tractor Employee Certificate as appro-
priate and, upon request, shall exhibit
that certificate to representatives of
the U.S. Department of Labor and
State Employment Service Agencies
and to all persons with whom he in-
tends to deal as a farm labor con-
tractor or farm labor contractor em-
ployee.
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§500.43 Effect of failure to produce
certificate.

The facilities and the services au-
thorized by the Wagner-Peyser Act
shall be denied to any farm labor con-
tractor upon refusal or failure to
produce, when asked, a Certificate of
Registration. Services shall be pro-
vided upon presentation of a valid Cer-
tificate of Registration.

APPLICATIONS AND RENEWAL OF FARM
LABOR CONTRACTOR AND FARM LABOR
CONTRACTOR EMPLOYEE CERTIFICATES

§500.44 Form of application.

An application for issuance or re-
newal of a Farm Labor Contractor Cer-
tificate of Registration or Farm Labor
Contractor Employee Certificate shall
be made on forms designated by the
Secretary.

§500.45 Contents of application.

The application shall set forth the in-
formation required thereon which shall
include the following:

(a) A declaration, subscribed and
sworn to by the applicant, stating the
applicant’s permanent place of resi-
dence, the farm labor contracting ac-
tivities for which the certificate is re-
quested, and the address to which offi-
cial documents should be mailed;

(b) A statement identifying each ve-
hicle to be used to transport any mi-
grant or seasonal agricultural worker
and, if the vehicle is or will be owned
or controlled by the applicant, docu-
mentation showing that the applicant
for a Farm Labor Contractor Certifi-
cate of Registration is in compliance
with the requirements of section 401 of
the Act with respect to each such vehi-
cle;

(c) A statement identifying each fa-
cility or real property to be used to
house any migrant agricultural worker
and, if the facility or real property is
or will be owned or controlled by the
applicant, documentation showing that
the applicant for a Farm Labor Con-
tractor Certificate of Registration is in
compliance with section 203 of the Act
with respect to each such facility or
real property;

(d) A set of fingerprints of the appli-
cant on Form FD 258 as prescribed by
the U.S. Department of Justice;
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(e) A declaration, subscribed and
sworn to by the applicant, consenting
to the designation by a court of the
Secretary as an agent available to ac-
cept service of summons in any action
against the applicant, if the applicant
has left the jurisdiction in which the
action is commenced or otherwise has
become unavailable to accept service;
and

(f) Such other relevant information
as the Secretary may require.

§500.46 Filing an application.

Registration under the Act is re-
quired whether or not licensing or reg-
istration is required under State law.

§500.47

Application forms may be filed in
any State Employment Service Office
or in any office of the Wage and Hour
Division, U.S. Department of Labor.

Place for filing application.

ACTION ON APPLICATION

§500.48 Issuance of certificate.

The Administrator or authorized rep-
resentative shall:

(a) Review each application received
and determine whether such applica-
tion is complete and properly executed;

(b) When appropriate, notify the ap-
plicant in writing of any incomplete-
ness or error in the application and re-
turn the application for correction and
completion;

(c) Determine, after appropriate in-
vestigation, whether the applicant has
complied with the requirements of the
Act and these regulations, and if appro-
priate, issue a Certificate of
Registration or a Farm Labor Con-
tractor Employee Certificate of Reg-
istration authorizing the performance
of one or more activities permitted
under the Act;

(d) Authorize the activity of trans-
porting a migrant or seasonal agricul-
tural worker, subject to the maximum
number of workers authorized to be
transported under the vehicle liability
policy and as indicated on the face of
the Certificate of Registration, only
upon receipt of:

(1) A statement in the manner pre-
scribed by the Secretary identifying
each vehicle to be used, or caused to be
used, by the applicant for the transpor-
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tation of any migrant or seasonal agri-
cultural worker during the period for
which registration is sought;

(2) Written proof that every such ve-
hicle which is under the applicant’s
ownership or control, is in compliance
with the vehicle safety requirements of
the Act and these regulations; and

(3) Written proof that every such ve-
hicle is in compliance with the insur-
ance requirements of the Act and these
regulations;

(e) Authorize the activity of driving a
vehicle to transport a migrant or sea-
sonal agricultural worker only upon re-
ceipt of (1) A doctor’s certificate on the
prescribed form, with an initial appli-
cation for a Certificate of Registration
or a Farm Labor Contractor Employee
Certificate, and, when applying for a
renewal, a new completed doctor’s cer-
tificate if the previous doctor’s certifi-
cate is more than three years old; and
(2) evidence of a valid and appropriate
license, as provided by State law, to
operate the vehicle; and

(f) Authorize the activity of housing
a migrant agricultural worker only
upon receipt of (1) A statement identi-
fying each facility or real property to
be used for housing a migrant agricul-
tural worker during the period for
which registration is sought; and (2) if
the facility or real property is or will
be owned or controlled by the appli-
cant, written proof that the facility or
real property complies with the appli-
cable Federal and State standards of
health and safety. Such written proof
may be either a certification issued by
a State or local health authority or
other appropriate agency, or a copy of
a written request for the inspection of
a facility or real property made to the
appropriate State or local agency at
least forty-five days prior to the date
on which the facility or real property
is to be occupied by migrant agricul-
tural workers, dated and signed by the
applicant or other person who owns or
controls the facility or real property. If
housing authorization is issued based
on a written request for inspection and
the housing facility or real property is
subsequently inspected and does not
meet the appropriate standards, the
housing authorization is null and void.
Should the required written proof for
housing authorization be unavailable
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at the time of filing an application, the
applicant must attest in writing that
the applicant will not house any mi-
grant agricultural worker in any facil-
ity or real property owned or con-
trolled by the applicant, until such ap-
plicant shall have submitted all nec-
essary written proof and obtained a
Farm Labor Contractor Certificate of
Registration showing that housing in
the facility or real property is author-
ized by the Secretary of Labor. In such
event, if otherwise eligible, the appli-
cant will be issued a Certificate of Reg-
istration without a housing authoriza-
tion. This certificate may be amended
to include an authorization to house at
such time as the required proof is
forthcoming.

[48 FR 36741, Aug. 12, 1983, as amended at 61
FR 24865, May 16, 1996]

§500.50 Duration of certificate.

(a) Initial certificates of farm labor con-
tractors and farm labor contractor em-
ployees. (1) An initial certificate issued
under the Act and these regulations
shall expire twelve months from the
date of issuance unless earlier sus-
pended or revoked.

(2) Certificates applied for during the
period beginning April 14, 1983, and
ending November 30, 1983, may be
issued for a period of up to twenty-four
months for the purpose of an orderly
transition to registration under the
Act.

(3) Certificates issued to employees
of farm labor contractors shall expire
at the suspension, revocation or expira-
tion of the farm labor contractor’s Cer-
tificate of Registration under which
such employee was authorized.

(b) Certificate renewal of farm labor
contractors and farm labor contractor em-
ployees. (1) A certificate issued under
the Act and these regulations may be
temporarily extended by the filing of a
properly completed and signed applica-
tion with the Secretary at least thirty
days prior to the expiration date. ‘‘Fil-
ing”” may be accomplished by hand de-
livery, certified mail, or regular mail.

(i) If the application for renewal is
filed by regular mail or if it is deliv-
ered in person by the applicant, it must
be received by the Department of Labor
or an authorized representative of the
Department of Labor at least 30 days
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prior to the expiration date shown on
the current certificate.

(ii) If the application for renewal is
filed by certified mail, it must be
mailed at least 30 days prior to the ex-
piration date shown on the current cer-
tificate.

Where timely application for renewal
has been filed, the authority to operate
pursuant to a valid certificate under
the Act and these regulations shall
continue until the renewal application
has been finally determined by the Sec-
retary.

(2) A certificate issued under the Act
and these regulations may be renewed
by the Secretary for additional twelve-
month periods or for periods in excess
of twelve months but not in excess of
twenty-four months.

(3) Eligibility for renewals of certifi-
cates for more than twelve months
under the Act and these regulations
shall be limited to those farm labor
contractors and farm labor contractor
employees who have not been cited
during the preceding five years for a
violation of the Act or any regulation
under the Act, or the Farm Labor Con-
tractor Registration Act or any regula-
tion under such Act.

(c) Continuation of certain FLCRA cer-
tificates. (1) Certificates issued under
FLCRA, and in effect on April 14, 1983,
that are valid for the services per-
formed under FLCRA, will be contin-
ued in effect and be accepted as author-
ization to perform like services under
the Act and these regulations for the
remainder of calendar year 1983. Such
certificates will be subject to the Act
and these regulations with respect to
determinations to suspend, revoke or
refuse renewal.

(2) Actions pending related to the
suspension, revocation, or refusal to
issue or renew FLCRA certificates
shall continue through to a final deter-
mination. Any such certificate which is
considered to be in effect under title 29
CFR 40.21 pending a final determina-
tion, will be considered valid under
MSPA, provided application for a cer-
tificate under MSPA is made no later
than November 30, 1983.

[48 FR 36741, Aug. 12, 1983, as amended at 54
FR 13329, Mar. 31, 1989]
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§500.51 Refusal to issue or to renew,
or suspension or revocation of cer-
tificate.

The Secretary may suspend or revoke
or refuse to issue or to renew a Certifi-
cate of Registration (including a Farm
Labor Contractor Employee Certifi-
cate) if the applicant or holder:

(a) Has knowingly made any mis-
representation in the application for
such certificate;

(b) Is not the real party in interest in
the application or Certificate of Reg-
istration and the real party in interest
is a person who has been refused
issuance or renewal of a certificate, has
had a certificate suspended or revoked,
or does not qualify under this section
for a certificate;

(c) Has failed to comply with the Act
or these regulations;

(d) Has failed to pay any court judg-
ment obtained by the Secretary or any
other person under the Act or these
regulations or under the Farm Labor
Contractor Registration Act of 1963 or
any regulation under such Act;

(e) Has failed to comply with any
final order issued by the Secretary as a
result of a violation of the Act or these
regulations or a violation of the Farm
Labor Contractor Registration Act of
1963 or any regulation under such Act;

(f) Has been convicted within the pre-
ceding five years:

(1) Of any crime under State or Fed-
eral law relating to gambling, or to the
sale, distribution or possession of alco-
holic beverages, in connection with or
incident to any farm labor contracting
activities, or

(2) Of any felony under State or Fed-
eral law involving robbery, bribery, ex-
tortion, embezzlement, grand larceny,
burglary, arson, violation of narcotics
laws, murder, rape, assault with intent
to Kkill, assault which inflicts grievous
bodily injury, prostitution, peonage, or
smuggling or harboring individuals
who have entered the United States il-
legally.

(g) Has been found to have violated
paragraph (1) or (2) of section 274A(a) of
the Immigration and Nationality Act
(INA) by hiring, recruiting, or referring
for a fee, for employment in the United
States, (1) An alien knowing the alien
is an unauthorized alien as defined in
section 274A(h)(3) of INA with respect
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to such employment, or (2) an indi-
vidual without complying with the re-
quirements concerning verification of
the person’s identity and employment
authorization as stated in section
274A(b) of INA.

[48 FR 36741, Aug. 12, 1983, as amended at 54
FR 13329, Mar. 31, 1989]

§500.52 Right to hearing.

Any applicant or holder who desires
an administrative hearing on the deter-
mination to refuse to issue or to renew,
or to suspend or to revoke, a Certifi-
cate of Registration or a Farm Labor
Contractor Employee Certificate of
Registration, shall make a request in
accordance with §500.212, no later than
thirty (30) days after service of the no-
tice referred to in §500.210.

§500.53 Nontransfer of certificate.

A Certificate of Registration may not
be transferred or assigned.

§500.54 Change of address.

During the period for which the Cer-
tificate of Registration or Employee
Certificate is in effect, each farm labor
contractor or farm labor contractor
employee shall provide to the Sec-
retary, within thirty (30) days, a notice
of each change of permanent place of
residence in accordance with §500.215.

§500.55 Changes to or amendments of
certificate authority.

(a) During the period for which the
Certificate of Registration is in effect,
a farm labor contractor must apply to
the Secretary to amend the Certificate
of Registration whenever he intends to:

(1) Engage in another farm labor con-
tracting activity;

(2) Use, or cause to be used, another
vehicle than that covered by the cer-
tificate to transport any migrant or
seasonal agricultural worker; or

(3) Use, or cause to be used, another
real property or facility to house any
migrant agricultural worker than that
covered by the certificate.

(b) Whenever another vehicle or
housing facility or real property is or
will be owned, operated, or controlled
by the farm labor contractor, the farm
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labor contractor must submit the ap-
propriate information to obtain trans-
portation, driving or housing author-
ization, as applicable, as described in
§500.48, within 10 days after the con-
tractor obtains or learns of the in-
tended use of such vehicle or housing
facility or real property.

(c) Notwithstanding submission of
the appropriate information, the farm
labor contractor must comply with all

applicable motor safety, insurance, and
housing safety and health provisions of
the Act and these regulations. With re-
gard to housing, the farm labor con-
tractor must submit the appropriate
housing documentation as well as com-
ply with the housing safety and health
provisions of the Act and these regula-
tions, prior to occupancy by a migrant
agricultural worker.

§500.56 Replacement of Certificate of
Registration or Farm Labor Con-
tractor Employee Certificate.

If a Certificate of Registration or a
Farm Labor Contractor Employee Cer-
tificate is lost or destroyed, a duplicate
certificate may be obtained by the sub-
mission to the regional office that
issued it or to any regional office of the
Wage and Hour Division, Employment
Standards Administration, of a written
statement explaining its loss or de-
struction, indicating where the origi-
nal application was filed and request-
ing that a duplicate be issued.

FARM
FARM

ADDITIONAL OBLIGATIONS OF
LABOR CONTRACTORS AND
LABOR CONTRACTOR EMPLOYEES

§500.60 Farm labor contractors’ re-
cruitment, contractual and general
obligations.

The Act imposes certain specific re-
cruitment, contractual and general ob-
ligations on farm labor contractors and
farm labor contractor employees. The
contractor is responsible for any viola-
tions under the Act committed by his
employee. Each of the following obliga-
tions applies to both farm labor con-
tractors and farm labor contractor em-
ployees.

(a) Each farm labor contractor shall
provide to any other farm labor con-
tractor and to any agricultural em-
ployer and agricultural association to
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which such farm labor contractor has
furnished any migrant or seasonal agri-
cultural worker, copies of all records
for that place of employment which
such farm labor contractor is required
to retain for each worker furnished or
supplied. The recipient of these records
shall keep them for a period of three
years.

(b) Each farm labor contractor, with-
out regard to any other provisions of
this Act, shall obtain at each place of
employment and make available for in-
spection to every worker he furnishes
for employment, a written statement
of the conditions of such employment
as described in sections 201(b) and
301(b) of the Act and §§500.75 and 500.76
of these regulations. As with the writ-
ten  disclosure statements under
§§500.76 and 500.77, these statements
must be provided to the workers in
English or, as necessary and reason-
able, in Spanish or another language
common to migrant or seasonal agri-
cultural workers who are not fluent in

English.
(c)(1) No farm labor contractor shall
violate, without justification, the

terms of any written agreements made
with an agricultural employer or an
agricultural association pertaining to
any contracting activity or worker
protection under the Act. Normally,
“without justification” would not in-
clude situations in which failure to
comply with the terms of any written
agreements was directly attributable
to Acts of God, due to conditions be-
yond the control of the person or to
conditions which he could not reason-
ably foresee.

(2) Written agreements do not relieve
a farm labor contractor of any respon-
sibility that such contractor would
otherwise have under the Act and these
regulations.

(d) All payroll records made by the
farm labor contractor must be retained
by him for a period of three years.

§500.61 Farm labor contractors must
comply with all worker protections
and all other statutory provisions.

Every farm labor contractor must
comply with all of the provisions of ti-
tles I through V of the Act and all of
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the subparts of these regulations, un-
less subject to a specific statutory ex-
emption. In addition to complying with
all of the standards stated in subparts
A and B of these regulations, every
farm labor contractor must comply
with each provision stated in subpart C
and the motor vehicle safety and insur-
ance and housing standards stated in
subpart D.

§500.62 Obligations of a person hold-
ing a valid Farm Labor Contractor
Employee Certificate of Registra-
tion.

Any person holding a valid Farm
Labor Contractor Employee Certificate
of Registration in accordance with the
Act and these regulations is required
to comply with the Act and these regu-
lations to the same extent as if said
person had been required to obtain a
Certificate of Registration in such per-
son’s own name as a farm labor con-
tractor.

Subpart C—Worker Protections
GENERAL

§500.70

(a) General. The Act provides protec-
tions for migrant and seasonal agricul-
tural workers irrespective of whether
they are employed by a farm labor con-
tractor, an agricultural employer or an
agricultural association, or, in the case
where there is joint responsibility, by
more than one of these persons. The
Act’s provisions include standards re-
lating to vehicle safety, housing safety
and health, disclosure of wages, hours
and other conditions of employment,
and recordkeeping. When any person
not otherwise exempt from the Act re-
cruits, solicits, hires, employs, fur-
nishes or transports workers, that per-
son is required to comply with the ap-
plicable protective provisions of the
Act. In addition, any person not spe-
cifically exempt from coverage of the
Act (irrespective of whether that per-
son is an agricultural employer, an ag-
ricultural association or farm Ilabor
contractor) who owns or controls a fa-
cility or real property which is used as
housing for any migrant agricultural
workers must ensure that the facility
or real property complies with all sub-

Scope of worker protections.
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stantive Federal and State safety and
health standards made applicable to
that type of housing. (See §500.132)

(b) Wage related protections. Joint em-
ployment under the Fair Labor Stand-
ards Act, which establishes responsi-
bility for the maintenance of payroll
records, payment of wages and posting
of notices under that law, is joint em-
ployment under MSPA for establishing
responsibility for the maintenance of
records, payment of wages and the
posting of required posters under
MSPA. In such joint employment situ-
ations the responsibility for assuring
these MSPA protections may be car-
ried out by one of the joint employers.
While under a joint employment rela-
tionship all joint employers are equal-
ly responsible for assuring that the ap-
propriate protections are provided, the
creation of such a joint employment
relationship does not also require un-
necessary duplication of effort as, for
example, in relation to the posting of
posters (see §§500.75(e) and 500.76(e)) or
the provision of an itemized written
statement of the worker’s pay (see
§500.80(d)). Failure to provide protec-
tions coming within the joint employ-
ment relationship, however, will result
in all joint employers being responsible
for that failure.

(c) Transportation related protections.
Responsibility for compliance with the
motor vehicle safety and insurance
provisions of section 401 of the Act and
§§500.100 through 500.128 of these regu-
lations is imposed upon the person or
persons using or causing to be used,
any vehicle for transportation of mi-
grant or seasonal agricultural workers.
As stated in these regulations, the
transportation safety provisions do not
include certain car pooling arrange-
ments. Additionally, these regulations
do not impose responsibility on an ag-
ricultural employer or agricultural as-
sociation for a farm labor contractor’s
failure to adhere to the safety provi-
sions provided in these regulations
when the farm labor contractor is pro-
viding the vehicles and directing their
use. However, when an agricultural em-
ployer or agricultural association spe-
cifically directs or requests a farm
labor contractor to use the contrac-
tor’s vehicle to carry out a task for the
agricultural employer or agricultural
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association, such direction constitutes
causing the vehicle to be used and the
agricultural employer or agricultural
association is jointly responsible with
the farm labor contractor for assuring
that the vehicle meets the insurance,
and safety and health provisions of
these regulations. In all cases a person
using a farm labor contractor is re-
quired to take reasonable steps to de-
termine that the vehicle used by the
farm labor contractor is authorized to
be used for transportation as pre-
scribed in section 402 of the Act and
§500.71 of these regulations.

(d) Housing related protections. Re-
sponsibility for compliance with the
housing safety and health provisions of
section 203 of the Act and §§500.130
through 500.135 of these regulations is
imposed upon the person (or persons)
who owns or controls a facility or real
property used as housing for migrant
agricultural workers. Any agricultural
employer or agricultural association
which has a farm labor contractor op-
erate housing which it owns or controls
is responsible, as well as the farm labor
contractor, for insuring compliance
with the housing safety and health pro-
visions of these regulations. When the
owner or operator of the housing is not
an agricultural employer, agricultural
association or farm labor contractor,
the owner is responsible for that hous-
ing meeting the safety and health pro-
visions under the Act and these regula-
tions. This is subject to the exclusion
stated in §500.131 of these regulations
which provides that the housing safety
and health requirements do not apply
to any person who, in the ordinary
course of that person’s business, regu-
larly provides housing on a commercial
basis to the general public and who
provides housing to any migrant agri-
cultural worker of the same character
and on the same or comparable terms
and conditions as provided to the gen-
eral public.

§500.71 Utilization of only registered
farm labor contractors.

The Act prohibits any person from
utilizing the services of a farm labor
contractor to supply migrant or sea-
sonal agricultural workers without
first taking reasonable steps to deter-
mine that the farm labor contractor
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possesses a valid Certificate of Reg-
istration, issued pursuant to the Act,
which authorizes the activity for which
the contractor is to be utilized. This
prohibition also applies to a farm labor
contractor who wishes to utilize the
services of another farm labor con-
tractor (see §500.41). In making the de-
termination about a contractor’s reg-
istration status, a person may rely
upon the contractor’s possession of a
Certificate of Registration which on its
face is valid and which authorizes the
activity for which the contractor is
utilized. A person has the alternative
to confirm the contractor’s registra-
tion through the central registry main-
tained by the United States Depart-
ment of Labor.

§500.72 Agreements with workers.

(a) The Act prohibits farm labor con-
tractors, agricultural employers and
agricultural associations from vio-
lating, without justification, the terms
of any working arrangements they
have made with migrant or seasonal
agricultural workers. Normally,
“without justification’ would not in-
clude situations in which failure to
comply with the terms of any working
arrangements was directly attributable
to acts of God, due to conditions be-
yond the control of the person or to
conditions which he could not reason-
ably foresee.

(b) Written agreements do not relieve
any person of any responsibility that
the person would otherwise have under
the Act or these regulations.

§500.73 Required purchase of goods or
services solely from any person pro-
hibited.

The Act prohibits a farm labor con-
tractor, agricultural employer or agri-
cultural association from requiring a
migrant or seasonal agricultural work-
er to purchase goods or services solely
from such farm labor contractor, agri-
cultural employer, or agricultural as-
sociation, or any other person acting
as an agent for any person subject to
this prohibition.
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RECRUITING, HIRING AND PROVIDING IN-
FORMATION TO MIGRANT AGRICUL-
TURAL WORKERS

§500.75 Disclosure of information.

(a) Where disclosure is required, De-
partment of Labor optional forms may
be used to satisfy the requirements of
disclosure under the Act.

(b) Each farm labor contractor, agri-
cultural employer, and agricultural as-
sociation which recruits any migrant
agricultural worker shall ascertain to
the best of his ability and disclose, in
writing to the extent that he has ob-
tained such information, to such work-
er at the time of recruitment, the fol-
lowing information:

(1) The place of employment (with as
much specificity as practical, such as
the name and address of the employer
or the association);

(2) The wage rates (including piece
rates) to be paid;

(3) The crops and Kkinds of activities
on which the worker may be employed;

(4) The period of employment;

(5) The transportation, housing, and
any other employee benefits to be pro-
vided, if any, and any costs to be
charged for each of them;

(6) Whether state workers’ compensa-
tion or state unemployment insurance
is provided:

(i) If workers’ compensation is pro-
vided, the required disclosure must in-
clude the name of the workers’ com-
pensation insurance carrier, the
name(s) of the policyholder(s), the
name and telephone number of each
person who must be notified of an in-
jury or death, and the time period
within which such notice must be
given.

(ii) The information requirement in
paragraph (b)(6)(i) of this section may
be satisfied by giving the worker a pho-
tocopy of any workers’ compensation
notice required by State law;.

(7) The existence of any strike or
other concerted work stoppage, slow-
down, or interruption of operations by
employees at the place of employment;
and

(8) The existence of any arrange-
ments with any owner or agent of any
establishment in the area of employ-
ment under which the farm labor con-
tractor, the agricultural employer, or
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the agricultural association is to re-
ceive a commission or any other ben-
efit resulting from any sales by such
establishment to the workers.

(c) Each farm labor contractor, agri-
cultural employer and agricultural as-
sociation which employs any migrant
agricultural worker shall post (and
maintain) in a conspicuous place at the
place of employment a poster provided
by the Secretary of Labor, which sets
out the rights and protections for
workers required under the Act.

(d) The employer (other than a farm
labor contractor) of any migrant agri-
cultural worker, shall provide at the
place of employment on request of the
worker, a written statement of the
conditions of employment. A farm
labor contractor shall provide such in-
formation in accordance with §500.60(b)
of these regulations.

(e) In a joint employment situation,
each employer is equally responsible
for displaying and maintaining the
poster and for responding to worker re-
quests for written statements of the
conditions of employment which are
made during the course of employment.
This joint responsibility, however, does
not require needless duplication, such
as would occur if each employer posted
the same poster or provided the same
written statement with respect to the
same employment conditions. Failure
to provide the information required by
a joint employment relationship, how-
ever, will result in all joint employers
being responsible for that failure.

(f) Bach farm labor contractor, agri-
cultural employer and agricultural as-
sociation which provides housing for
any migrant agricultural worker shall
post in a conspicuous place (at the site
of the housing) or present in the form
of a written statement to the worker
the following information on the terms
and conditions of occupancy of such
housing, if any:

(1) The name and address of the farm
labor contractor, agricultural em-
ployer
or agricultural association providing
the housing;

(2) The name and address of the indi-
vidual in charge of the housing;

(3) The mailing address and phone
number where persons living in the
housing facility may be reached;
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(4) Who may live at the housing facil-
ity;

(6) The charges to be made for hous-
ng;

(6) The meals to be provided and the
charges to be made for them;

(7) The charges for utilities; and

(8) Any other charges or conditions of
occupancy.

(g) If the terms and conditions of oc-
cupancy are posted, the poster shall be
displayed and maintained during the
entire period of occupancy. If the terms
and conditions of occupancy are dis-
closed to the worker through a state-
ment (rather than through a posting),
such statement shall be provided to the
worker prior to occupancy. Depart-
ment of Labor optional forms may be
used to satisfy this requirement.

[48 FR 36741, Aug. 12, 1983, as amended at 61
FR 24866, May 16, 1996]

HIRING AND PROVIDING INFORMATION TO
SEASONAL AGRICULTURAL WORKERS

§500.76 Disclosure of information.

(a) Where disclosure is required, De-
partment of Labor optional forms may
be used to satisfy the requirements of
disclosure under the Act.

(b) Each farm labor contractor, agri-
cultural employer and agricultural as-
sociation, which recruits any seasonal
agricultural worker for employment on
a farm or ranch to perform field work
related to planting, cultivating or har-
vesting operations, shall ascertain and,
upon request, disclose in writing the
following information to such worker
when an offer of employment is made:

(1) The place of employment (with as
much specificity as practical, such as
the name and address of the employer
or the association);

(2) The wage rates (including piece
rates) to be paid;

(3) The crops and kinds of activities
on which the worker may be employed;

(4) The period of employment;

(5) The transportation and any other
employee benefits to be provided, if
any, and any costs to be charged for
each of them;

(6) Whether state workers’ compensa-
tion or state unemployment insurance
is provided:

(i) If workers’ compensation is pro-
vided, the required disclosure must in-
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clude the name of the workers’ com-
pensation insurance carrier, the
name(s) of the policyholder(s), the
name and telephone number of each
person who must be notified of an in-
jury or death, and the time period
within which such notice must be
given.

(ii) The information requirement in
paragraph (b)(6)(i) of this section may
satisfied giving the worker a photocopy
of any workers’ compensation notice
required by State law;

(7) The existence of any strike or
other concerted work stoppage, slow-
down, or interruption of operations by
employees at the place of employment;
and

(8) The existence of any arrange-
ments with any owner or agent of any
establishment in the area of employ-
ment under which the farm labor con-
tractor, the agricultural employer, or
the agricultural association is to re-
ceive a commission or any other ben-
efit resulting from any sales by such
establishment to the workers.

(c) Each farm labor contractor, agri-
cultural employer and agricultural as-
sociation which recruits any seasonal
agricultural worker for employment
through the use of day-haul operation
in canning, packing, ginning, seed con-
ditioning or related research, or proc-
essing operations, shall ascertain and
disclose in writing to the worker at the
time of recruitment the information on
employment conditions set out in para-
graph (b) of this section.

(d)(1) Each farm labor contractor, ag-
ricultural employer and agricultural
association which employs any sea-
sonal agricultural worker shall post
(and maintain) at the place of employ-
ment in a conspicuous place readily ac-
cessible to the worker a poster pro-
vided by the Secretary of Labor which
sets out the rights and protections for
such worker required under the Act.

(2) Such employer shall provide, on
request of the worker, a written state-
ment of the information described in
paragraph (b) of this section.

(e) In a joint employment situation,
each employer is equally responsible
for displaying and maintaining the
poster and for responding to worker re-
quests for written statements of the
conditions of employment which are
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made during the course of employment.
This joint responsibility, however, does
not require needless duplication, such
as would occur if each employer posted
the same poster or provided the same
written statement with respect to the
same employment conditions.

[48 FR 36741, Aug. 12, 1983, as amended at 61
FR 24866, May 16, 1996]

EMPLOYMENT INFORMATION FURNISHED

§500.77 Accuracy of information fur-
nished.

No farm labor contractor, agricul-
tural employer or agricultural associa-
tion shall knowingly provide false or
misleading information on the terms,
conditions or existence of agricultural
employment and housing required to be
disclosed by the Act and these regula-
tions to any migrant or seasonal agri-
cultural worker.

§500.78 Information
guage.

Each farm labor contractor, agricul-
tural employer and agricultural asso-
ciation shall make all required written
disclosures to the worker, including
the written disclosures of the terms
and conditions of occupancy of housing
to be provided to any migrant worker,
in English or, as necessary and reason-
able, in Spanish or another language
common to migrant or seasonal agri-
cultural workers who are not fluent or
literate in English. The Department of
Labor shall make forms available in
English, Spanish, Haitian-Creole and
other languages, as necessary, which
may be used in providing workers with
such information.

in foreign lan-

WAGES AND PAYROLL STANDARDS

§500.80 Payroll records required.

(a) Bach farm labor contractor, agri-
cultural employer and agricultural as-
sociation which employs any migrant
or seasonal agricultural worker shall
make and keep the following records
with respect to each worker including
the name, permanent address, and So-
cial Security number:

(1) The basis on which wages, are
paid;

(2) The number of piecework units
earned, if paid on a piecework basis;
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(3) The number of hours worked;

(4) The total pay period earnings;

(5) The specific sums withheld and
the purpose of each sum withheld; and

(6) The net pay.

(b) Each farm labor contractor, agri-
cultural employer and agricultural as-
sociation which employs any migrant
or seasonal agricultural worker shall
preserve all payroll records with re-
spect to each such worker for a period
of three years.

(c) When a farm labor contractor fur-
nishes any migrant or seasonal agricul-
tural worker, and the farm labor con-
tractor is the employer, the farm labor
contractor must furnish the agricul-
tural employer, agricultural associa-
tion or other farm labor contractor to
whom the workers are furnished, a
copy of all payroll records required
under paragraph (a) of this section
which the farm labor contractor has
made regarding such worker for that
place of employment. The person re-
ceiving such records shall maintain
them for a period of three years.

(d) In addition to making records of
this payroll information, the farm
labor contractor, agricultural em-
ployer and agricultural association
shall provide each migrant or seasonal
agricultural worker employed with an
itemized written statement of this in-
formation at the time of payment for
each pay period which must be no less
often than every two weeks (or semi-
monthly). Such statement shall also
include the employer’s name, address,
and employer identification number as-
signed by the Internal Revenue Serv-
ice. This responsibility does not re-
quire needless duplication such as
would occur if each provided the work-
er with a written itemized statement
for the same work.

§500.81 Payment of wages when due.

Each farm labor contractor, agricul-
tural employer and agricultural asso-
ciation which employs any migrant or
seasonal agricultural worker must pay
the wages owed such worker when due.
In meeting this responsibility, the
farm labor contractor, agricultural em-
ployer and agricultural association
shall pay the worker no less often than
every two weeks (or semi-monthly).
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Subpart D—Motor Vehicle Safety
and Insurance for Transpor-
tation of Migrant and Sea-

sonal Agricultural Workers,
Housing Safety and Health for
Migrant Workers

MOTOR VEHICLE SAFETY

§500.100 Vehicle safety obligations.

(a) General obligations. Each farm
labor contractor, agricultural em-
ployer and agricultural association

which uses, or causes to be used, any
vehicle to transport a migrant or sea-
sonal agricultural worker shall ensure
that such vehicle conforms to vehicle
safety standards prescribed by the Sec-
retary of Labor under the Act and with
other applicable Federal and State
safety standards. Each farm labor con-
tractor, agricultural employer and ag-
ricultural association shall also ensure
that each driver of any such vehicle
has a currently valid motor vehicle op-
erator’s permit or license, as provided
by applicable State law, to operate the
vehicle.

(b) Proof of compliance with wvehicle
safety standards. Prima facie evidence
that safety standards have been met
will be shown by the presence of a cur-
rent State vehicle inspection sticker.
Such sticker will not, however, relieve
the farm labor contractor, agricultural
employer or agricultural association
from responsibility for maintaining the
vehicle in accordance with §500.104 or
§500.105, as applicable.

(c) Uses or causes to be used. The term
‘“‘uses or causes to be used’ as set forth
in paragraph (a) of this section does
not include carpooling arrangements
made by the workers themselves, using
one of the workers’ own vehicles. How-
ever, carpooling does not include any
transportation arrangement in which a
farm labor contractor participates or
which is specifically directed or re-
quested by an agricultural employer or
an agricultural association.

§500.101 Promulgation and adoption
of vehicle standards.

(a) General. All transportation of mi-
grant and seasonal agricultural work-
ers, whether on the farm or on the
road, shall be subject to the vehicle
safety standards of the Act, except for
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activities under the circumstances set
out in §500.103.

(b) Compliance required. Any violation
of the standards promulgated by the
Secretary in §500.104 or adopted by the
Secretary in §500.105 shall be a viola-
tion of the Act and these regulations.

(¢) Development of Department of Labor
Standards. In developing the regula-
tions in §500.104, the Secretary has con-
sidered among other factors: (1) The
type of vehicle used, (2) the passenger
capacity of the vehicle, (3) the distance
which such workers will be carried in
the vehicle, (4) the type of roads and
highways on which such workers will
be carried in the vehicle, and (5) the ex-
tent to which a proposed standard
would cause an undue burden on agri-
cultural employers, agricultural asso-
ciations, or farm labor contractors.

(d) Adoption of Department of Trans-
portation (DOT) Standards. In accord-
ance with section 401(b)(2)(C) of the
Act, the Secretary has adopted in
§500.105 of these regulations, the DOT
standards, without regard to the mile-
age and boundary limitations estab-
lished in 49 U.S.C. 3102(c).

§500.102 Applicability of vehicle safety
standards.

(a) Any passenger automobile or sta-
tion wagon used or caused to be used
by any farm labor contractor, agricul-
tural employer or agricultural associa-
tion to transport any migrant or sea-
sonal agricultural worker shall meet
the vehicle safety standards prescribed
in §500.104.

(b) Any vehicle, other than a pas-
senger automobile or station wagon,
used or caused to be used by any farm
labor contractor, agricultural em-
ployer or agricultural association to
transport any migrant or seasonal ag-
ricultural worker pursuant to a day-
haul operation shall be subject to the
safety standards prescribed under
§500.105.

(c) Any vehicle, other than a pas-
senger automobile or station wagon,
which has been or is being used or
caused to be used for any trip of a dis-
tance greater than 75 miles by a farm
labor contractor, agricultural em-
ployer or agricultural association to
transport any migrant or seasonal ag-
ricultural worker, shall be subject to
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the safety standards prescribed under
§500.105. One trip may have numerous
intermediate stops.

(d) Any vehicle, other than a pas-
senger automobile or station wagon,
used or caused to be used by any farm
labor contractor, agricultural em-
ployer or agricultural association to
transport any migrant or seasonal ag-
ricultural worker in any manner not
addressed by paragraphs (a), (b), or (c)
of this section shall meet the vehicle
safety standards prescribed in §500.104.

(e) The use or intended use of a vehi-
cle, other than a passenger automobile
or station wagon, for transportation of
the type identified in §500.102(b) or
§500.102(c) will make the vehicle sub-
ject to the standards prescribed under
§500.105, so long as the vehicle is used
for transportation subject to the Act
and these regulations.

(f) Any pickup truck used only for
transportation subject to §500.104 when
transporting passengers only within
the cab shall be treated as a station
wagon.

(g) Pursuant to section 401(b)(2)(C) of
the Act, standards prescribed by the
Secretary shall be in addition to, and
shall not supersede nor modify, any
standards prescribed under part II of
the Interstate Commerce Act and any
successor provision of subtitle IV of
title 49, U.S. Code or the regulations
issued thereunder which is independ-
ently applicable to transportation to
which this section applies. A violation
of any such standard shall also con-
stitute a violation of the Act and these
regulations.

[48 FR 36741, Aug. 12, 1983; 48 FR 38380, Aug.
23, 1983]

§500.103 Activities not subject to vehi-
cle safety standards.

(a) Agricultural machinery and equip-
ment excluded. Vehicle safety standards
or insurance requirements issued under
the Act and these regulations do not
apply to the transportation of any sea-
sonal or migrant agricultural worker
on a tractor, combine, harvester, pick-
er, other similar machinery and equip-
ment while such worker is actually en-
gaged in the planting, cultivating, or
harvesting of any agricultural com-
modity or the care of livestock or poul-
try. This exclusion applies only to
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workers carrying out these activities
on such machinery and equipment or
being engaged in transportation inci-
dental thereto. The exclusion does not
include the use of such machinery for
the transportation of any worker under
any other circumstances.

(b) Exclusion for immediate family
transporting family members. The stand-
ards of this subpart do not apply to an
individual migrant or seasonal agricul-
tural worker when the only other occu-
pants of that individual’s vehicle con-
sist of his immediate family members
as defined in §500.20(0).

(c) Carpooling. Vehicle safety stand-
ards or insurance requirements of the
Act and these regulations do not apply
to carpooling arrangements made by
the workers themselves, using one of
the workers’ own vehicles and not spe-
cifically directed or requested by an
agricultural employer or agricultural
association. Carpooling, however, does
not include any transportation ar-
rangement in which a farm labor con-
tractor participates.

(See also §500.120)

§500.104 Department of Labor stand-
ards for passenger automobiles and
station wagons and transportation
of seventy-five miles or less.

Any farm labor contractor, agricul-
tural employer or agricultural associa-
tion providing transportation in pas-
senger automobiles and station wagons
and other vehicles used only for trans-
portation as provided in §500.102(a) and
(d) shall comply with the following ve-
hicle safety standards:

(a) External lights. Head lights, tail
lights, stop lights, back-up lights, turn
signals and hazard warning lights shall
be operable.

(b) Brakes. Every vehicle shall be
equipped with operable brakes for stop-
ping and holding on an incline. Brake
systems shall be free of leaks.

(c) Tires. Tires shall have at least

2/32 inch tread depth, and have no
cracks/defects in the sidewall.

(d) Steering. The steering wheel and
associated mechanism shall be main-
tained so as to safely and accurately
turn the vehicles.

(e) Horn. Vehicles shall have an oper-
able air or electric horn.
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(f) Mirrors. Mirrors shall provide the
driver full vision of the sides and to the
rear of the vehicle.

() Windshields/windshield wipers.
Windshields and windows may not have
cracks or opaque obstructions which
obscure vision. Vehicles shall be
equipped with windshield wipers that
are operational to allow the operator
full frontal vision in all weather condi-
tions.

(h) Fuel system. Fuel lines and the
fuel tank shall be free of leaks. The
tank shall be fitted with a cap to se-
curely cover the filling opening.

(1) Erhaust system. The exhaust sys-
tem shall discharge carbon monoxide
away from the passenger compartment
and be free of leaks beneath the pas-
senger compartment.

(j) Ventilation. Windows will be oper-
ational to allow fresh air to the occu-
pants of the vehicle.

(k) Safe loading. Vehicles will not be
driven when loaded beyond the manu-
facturer’s gross vehicle weight rating.

(1) Seats. A seat securely fastened to
the vehicle will be provided for each
occupant or rider in, or on, any vehicle,
except that transportation which is
primarily on private farm roads will be
excused from this requirement pro-
vided the total distance traveled does
not exceed ten (10) miles, and so long
as the trip begins and ends on a farm
owned or operated by the same em-
ployer.

(m) Handles and latches. Door handles
and latches shall be provided and main-
tained to allow exiting capability for
vehicle occupants.

(n) Passenger compartment. Floor and
sides of any part of the vehicle to be
occupied by passengers must be free of
openings, rusted areas or other defects
which are likely to result in injury to
passengers.

§500.105 DOT standards adopted by
the Secretary.

(a) Any farm labor contractor, agri-
cultural employer or agricultural asso-
ciation providing transportation in ve-
hicles other than passenger auto-
mobiles and station wagons used for
transportation as provided in §500.102
(b), (¢), and (e) shall comply with the
motor carrier safety standards listed in
paragraph (b) of this section.
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(b) The Secretary for the purposes of
this section has adopted from 49 CFR
part 398 the following pertinent stand-
ards. (In adopting these standards, edi-
torial changes necessitated by the Act
and these regulations have been made
to conform the language to these regu-
lations):

(1) Qualification of drivers or operators
(Source: 49 CFR 398.3)—(i) Compliance re-
quired. Every person subject to this Act
who drives a motor vehicle or is re-
sponsible for the hiring, supervision,
training, assignment or dispatching of
drivers shall comply and be conversant
with the requirements of this section.

(ii) Minimum physical requirements. No
such person shall drive, nor shall any
such person require or permit any per-
son to drive, any motor vehicle unless
such person possesses the following
minimum qualifications:

(A) No loss of foot, leg, hand or arm,

(B) No mental, nervous, organic, or
functional disease, likely to interfere
with safe driving.

(C) No loss of fingers, impairment of
use of foot, leg, fingers, hand or arm, or
other structural defect or limitation,
likely to interfere with safe driving.

(D) Eyesight. Visual acuity of at least
20/40 (Snellen) in each eye either with-
out glasses or by correction with glass-
es; form field of vision in the hori-
zontal meridian shall not be less than a
total of 140 degrees; ability to distin-
guish colors red, green and yellow;
drivers requiring correction by glasses
shall wear properly prescribed glasses
at all times when driving.

(BE) Hearing. Hearing shall not be less
than 10/20 in the better ear, for con-
versational tones, without a hearing
aid.

(F) Liquor, narcotics and drugs. Shall
not be addicted to the use of narcotics
or habit forming drugs, or the exces-
sive use of alcoholic beverages or lig-
uors.

(&) Initial and periodic physical exam-
ination of drivers. No such person shall
drive nor shall any such person require
or permit any person to drive any
motor vehicle unless within the imme-
diately preceding 36-month period such
person shall have been physically ex-
amined and shall have been certified in
accordance with the provisions of para-
graph (b)(1)(ii)(H) of this section by a
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licensed doctor of medicine or osteop-
athy as meeting the requirements of
this subsection.

(H) Certificate of physical examination.
Every person shall have in his files at
his principal place of business for every
driver employed or used by him a leg-
ible certificate of a licensed doctor of
medicine or osteopathy based on a
physical examination as required by
paragraph (b)(1)(ii)(G) of this section or
a legible photographically reproduced
copy thereof, and every driver shall
have in his possession while driving,
such a certificate or a photographically
reproduced copy thereof covering him-
self.

(I) Doctor’s certificate. The doctor’s
certificate shall certify as follows:

DOCTOR’S CERTIFICATE

(Driver of Migrant Workers)

This is to certify that I have this day ex-
amined in accordance with
§398.3(b) of the Federal Motor Carrier Safety
Regulations of the Federal Highway Admin-
istration and that I find him

Qualified under said rules [J

Qualified only when wearing glasses [J

I have kept on file in my office a com-
pleted examination.

(Date)

(Place)

(Signature of examining doctor)

(Address of doctor)

(Signature of driver)

(Address of driver)

(iii) Minimum age and experience re-
quirements. No person shall drive, nor
shall any person require or permit any
person to drive, any motor vehicle un-
less such person possesses the following
minimum qualifications:

(A) Age. Minimum age shall be 21
years.

(B) Driving skill. Experience in driv-
ing some type of motor vehicle (includ-
ing private automobiles) for not less
than one year, including experience
throughout the four seasons.

(C) Knowledge of regulations. Famili-
arity with the rules and regulations
prescribed in this part pertaining to
the driving of motor vehicles.
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(D) Knowledge of English. Every driv-
er shall be able to read and speak the
English language sufficiently to under-
stand highway traffic signs and signals
and directions given in English and to
respond to official inquiries.

(BE) Driver’s permit. Possession of a
valid permit qualifying the driver to
operate the type of vehicle driven by
him in the jurisdiction by which the
permit is issued.

(2) Driving of motor vehicles (Source: 49
CFR 398.4)—(i) Compliance required.
Every person shall comply with the re-
quirements of this section, shall in-
struct its officers, agents, representa-
tives and drivers with respect thereto,
and shall take such measures as are
necessary to insure compliance there-
with by such persons. All officers,
agents, representatives, drivers, and
employees of persons subject to this
Act directly concerned with the man-
agement, maintenance, operation, or
driving of motor vehicles, shall comply
with and be conversant with the re-
quirements of this section.

(i1) Driving rules to be obeyed. Every
motor vehicle shall be driven in ac-
cordance with the laws, ordinances,
and regulations of the jurisdiction in
which it is being operated, unless such
laws, ordinances and regulations are at
variance with specific regulations of
the Federal Highway Administration,
which impose a greater affirmative ob-
ligation or restraint.

(iii) [Reserved]

(iv) Alcoholic beverages. No driver
shall drive or be required or permitted
to drive a motor vehicle, be in active
control of any such vehicle, or go on
duty or remain on duty, when under
the influence of any alcoholic beverage
or liquor, regardless of its alcoholic
content, nor shall any driver drink any
such beverage or liquor while on duty.

(v) Schedules to conform with speed lim-
its. No person shall permit nor require
the operation of any motor vehicle be-
tween points in such period of time as
would necessitate the vehicle being op-
erated at speeds greater than those
prescribed by the jurisdictions in or
through which the vehicle is being op-
erated.

(vi) Equipment and emergency devices.
No motor vehicle shall be driven unless
the driver thereof shall have satisfied
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himself that the following parts, acces-
sories, and emergency devices are in
good working order; nor shall any driv-
er fail to use or make use of such parts,
accessories, and devices when and as
needed:

Service brakes, including trailer brake con-
nections.

Parking (hand) brake.

Steering mechanism.

Lighting devices and reflectors.

Tires.

Horn.

Windshield wiper or wipers.

Rear-vision mirror or mirrors.

Coupling devices.

Fire extinguisher,
mounted.

Road warning devices, at least one red burn-
ing fusee and at least three flares (oil burn-
ing pot torches), red electric lanterns, or
red emergency reflectors.

at least one properly

(vii) Safe loading—(A) Distribution and
securing of load. No motor vehicle shall
be driven nor shall any motor carrier
permit or require any motor vehicle to
be driven if it is so loaded, or if the
load thereon is so improperly distrib-
uted or so inadequately secured, as to
prevent its safe operation.

(B) Doors, tarpaulins, tailgates and
other equipment. No motor vehicle shall
be driven unless the tailgate, tailboard,
tarpaulins, doors, all equipment and
rigging used in the operation of said
vehicle, and all means of fastening the
load, are securely in place.

(C) Interference with driver. No motor
vehicle shall be driven when any object
obscures his view ahead, or to the right
or left sides, or to the rear, or inter-
feres with the free movement of his
arms or legs, or prevents his free and
ready access to the accessories re-
quired for emergencies, or prevents the
free and ready exit of any person from
the cab or driver’s compartment.

(D) Property on motor vehicles. No ve-
hicle transporting persons and prop-
erty shall be driven unless such prop-
erty is stowed in a manner which will
assure: (I) Unrestricted freedom of mo-
tion to the driver for proper operation
of the vehicle; (2) unobstructed passage
to all exits by any person; and (3) ade-
quate protection to passengers and oth-
ers from injury as a result of the dis-
placement or falling of such articles.

(E) Mazximum passengers on motor vehi-
cles. No motor vehicle shall be driven if
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the total number of passengers exceeds
the seating capacity which will be per-
mitted on seats prescribed in
§500.105(b)(3)(vi). All passengers carried
on such vehicle shall remain seated
while the motor vehicle is in motion.

(viii) Rest and meal stops. Every per-
son shall provide for reasonable rest
stops at least once between meal stops.
Meal stops shall be made at intervals
not to exceed six hours and shall be for
a period of not less than 30 minutes du-
ration.

(ix) Kinds of motor vehicles in which
workers may be transported. Workers
may be transported in or on only the
following types of motor vehicles: A
bus, a truck with no trailer attached,
or a semitrailer attached to a truck-
tractor provided that no other trailer
is attached to the semitrailer. Closed
vans without windows or means to as-
sure ventilation shall not be used.

(x) Limitation on distance of travel in
trucks. Any truck when used for the
transportation of migrant or seasonal
agricultural workers, if such workers
are being transported in excess of 600
miles, shall be stopped for a period of
not less than eight consecutive hours
either before or upon completion of 600
miles travel, and either before or upon
completion of any subsequent 600 miles
travel to provide rest for drivers and
passengers.

(xi) Lighting devices and reflectors. No
motor vehicle shall be driven when any
of the required lamps or reflectors are
obscured by the tailboard, by any and
all lighting devices required pursuant
to 49 U.S.C. 3102(c) shall be lighted dur-
ing darkness or at any other time when
there is not sufficient light to render
vehicles and persons visible upon the
highway at a distance of 500 feet.

(xii) Ignition of fuel, prevention. No
driver or other person shall: (A) Fuel a
motor vehicle with the engine running,
except when it is necessary to run the
engine to fuel the vehicle; (B) smoke or
expose any open flame in the vicinity
of a vehicle being fueled; (C) fuel a
motor vehicle unless the nozzle of the
fuel hose is continuously in contact
with the intake pipe of the fuel tank;
(D) permit any other person to engage
in such activities as would be likely to
result in fire or explosion.
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(xiii) Reserve fuel. No supply of fuel
for the propulsion of any motor vehicle
or for the operation of any accessory
thereof shall be carried on the motor
vehicle except in a properly mounted
fuel tank or tanks.

(xiv) Driving by unauthoriced person.
Except in case of emergency, no driver
shall permit a motor vehicle to which
he is assigned to be driven by any per-
son not authorized to drive such vehi-
cle.

(xv) Protection of passengers from
weather. No motor vehicle shall be driv-
en while transporting passengers un-
less the passengers therein are pro-
tected from inclement weather condi-
tions such as rain, snow, or sleet, by
use of the top or protective devices re-
quired by §500.105(b)(3)(Vi)(E).

(xvi) Unattended vehicles; precautions.
No motor vehicle shall be left unat-
tended by the driver until the parking
brake has been securely set, the wheels
chocked, and all reasonable pre-
cautions have been taken to prevent
the movement of such vehicle.

(xvii) Railroad grade crossings; stop-
ping required; sign on rear of vehicle.
Every motor vehicle shall, upon ap-
proaching any railroad grade crossing,
make a full stop not more than 50 feet,
nor less than 15 feet from the nearest
rail of such railroad grade crossing,
and shall not proceed until due caution
has been taken to ascertain that the
course is clear; except that a full stop
need not be made at:

(A) A street car crossing within a
business or residence district of a mu-
nicipality;

(B) A railroad grade crossing where a
police officer or a traffic-control signal
(not a railroad flashing signal) directs
traffic to proceed:

(C) An abandoned or exempted grade
crossing which is clearly marked as
such by or with the consent of the
proper state authority, when such
marking can be read from the driver’s
position.

All such motor vehicles shall display a
sign on the rear reading, ‘“This Vehicle
Stops at Railroad Crossings.”

(3) Parts and accessories mnecessary
(Source: 49 CFR 398.5)—(i) Compliance.
Every person and its officers, agents,
drivers, representatives and employees
directly concerned with the installa-
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tion and maintenance of equipment
and accessories shall comply and be
conversant with the requirements and
specifications of this part, and no per-
son shall operate any motor vehicle, or
cause or permit it to be operated, un-
less it is equipped in accordance with
said requirements and specifications.

(ii) Lighting devices. Every motor ve-
hicle shall be equipped with the light-
ing devices and reflectors required pur-
suant to 49 U.S.C. 3102 (c).

(iii) Brakes. Every motor vehicle
shall be equipped with brakes as re-
quired pursuant to 49 U.S.C. 3102 (c).

(iv) Coupling devices; fifth wheel
mounting and locking. The lower half of
every fifth wheel mounted on any
truck-tractor or dolly shall be securely
affixed to the frame thereof by U-bolts
of adequate size, securely tightened, or
by other means providing at least
equivalent security. Such U-bolts shall
not be of welded construction. The in-
stallation shall be such as not to cause
cracking, warping, or deformation of
the frame. Adequate means shall be
provided positively to prevent the
shifting of the lower half of a fifth
wheel on the frame to which it is at-
tached. The upper half of every fifth
wheel shall be fastened to the motor
vehicle with at least the security re-
quired for the securing of the lower
half to a truck-tractor or dolly. Lock-
ing means shall be provided in every
fifth wheel mechanism including
adapters when used, so that the upper
and lower halves may not be separated
without the operation of a positive
manual release. A release mechanism
operated by the driver from the cab
shall be deemed to meet this require-
ment. On fifth wheels designed and
constructed so as to be readily sepa-
rable, the fifth wheel locking devices
shall apply automatically on coupling
for any motor vehicle the date of man-
ufacture of which is subsequent to De-
cember 31, 1952.

(v) Tires. Every motor vehicle shall
be equipped with tires of adequate ca-
pacity to support its gross weight. No
motor vehicle shall be operated on
tires which have been worn so smooth
as to expose any tread fabric or which
have any other defect likely to cause
failure. No vehicle shall be operated
while transporting passengers while
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using any tire which does not have
tread configurations on that part of
the tire which is in contact with the
road surface. No vehicle transporting
passengers shall be operated with re-
grooved, re-capped, or re-treaded tires
on front wheels.

(vi) Passenger compartment. Every
motor vehicle transporting passengers,
other than a bus, shall have a pas-
senger compartment meeting the fol-
lowing requirements:

(A) Floors. A substantially smooth
floor, without protruding obstructions
more than two inches high, except as
are necessary for securing seats or
other devices to the floor, and without
cracks or holes.

(B) Sides. Side walls and ends above
the floor at least 60 inches high, by at-
tachment of sideboards to the perma-
nent body construction if necessary.
Stake body construction shall be con-
strued to comply with this requirement
only if all six-inch or larger spaces be-
tween stakes are suitably closed to pre-
vent passengers from falling off the ve-
hicle.

(C) Nails, screws, splinters. The floor
and the interior of the sides and ends of
the passenger-carrying space shall be
free of inwardly protruding nails,
screws, splinters, or other projecting
objects likely to be injurious to pas-
sengers or their apparel.

(D) Seats. A seat shall be provided for
each worker transported. The seats
shall be: Securely attached to the vehi-
cle during the course of transportation;
not less than 16 inches nor more than
19 inches above the floor; at least 13
inches deep; equipped with backrests
extending to a height of at least 36
inches above the floor, with at least 24
inches of space between the backrests
or between the edges of the opposite
seats when face to face; designed to
provide at least 18 inches of seat for
each passenger; without cracks more
than two inches wide, and the exposed
surfaces, if made of wood, planed or
sanded smooth and free of splinters.

(BE) Protection from weather. Whenever
necessary to protect the passengers
from inclement weather conditions, be
equipped with a top at least 80 inches
high above the floor and facilities for
closing the sides and ends of the pas-
senger-carrying compartment. Tarpau-
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lins or other such removable devices
for protection from the weather shall
be secured in place.

(F) Exit. Adequate means of ingress
and egress to and from the passenger
space shall be provided on the rear or
at the right side. Such means of ingress
and egress shall be at least 18 inches
wide. The top and the clear opening
shall be at least 60 inches high, or as
high as the side wall of the passenger
space if less than 60 inches. The bottom
shall be at the floor of the passenger
space.

(G) Gates and doors. Gates or doors
shall be provided to close the means of
ingress and egress and each such gate
or door shall be equipped with at least
one latch or other fastening device of
such construction as to keep the gate
or door securely closed during the
course of transportation; and readily
operative without the use of tools.

(H) Ladders or steps. Ladders or steps
for the purpose of ingress or egress
shall be used when necessary. The max-
imum vertical spacing of footholds
shall not exceed 12 inches, except that
the lowest step may be not more than
18 inches above the ground when the
vehicle is empty.

(I) Hand holds. Hand holds or devices
for similar purpose shall be provided to
permit ingress and egress without haz-
ard to passengers.

(J) Emergency exit. Vehicles with per-
manently affixed roofs shall be
equipped with at least one emergency
exit having a gate or door, latch and
hand hold as prescribed in paragraphs
(M)B)(vi) (G) and (I) of this section and
located on a side or rear not equipped
with the exit prescribed in paragraph
(b)(3)(vi)(F) of this section.

(K) Communication with driver. Means
shall be provided to enable the pas-
sengers to communicate with the driv-
er. Such means may include telephone,
speaker tubes, buzzers, pull cords, or
other mechanical or electrical means.

(vii) Protection from cold. Every motor
vehicle shall be provided with a safe
means of protecting passengers from
cold or undue exposure, but in no event
shall heaters of the following types be
used:

(A) Exhaust heaters. Any type of ex-
haust heater in which the engine ex-
haust gases are conducted into or
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through any space occupied by persons
or any heater which conducts engine
compartment air into any such space.

(B) Unenclosed flame heaters. Any type
of heater employing a flame which is
not fully enclosed.

(C) Heaters permitting fuel leakage.
Any type of heater from the burner of
which there could be spillage or leak-
age of fuel upon the tilting or over-
turning of the vehicle in which it is
mounted.

(D) Heaters permitting air contamina-
tion. Any heater taking air, heated or
to be heated, from the engine compart-
ment or from direct contact with any
portion of the exhaust system; or any
heater taking air in ducts from the
outside atmosphere to be conveyed
through the engine compartment, un-
less said ducts are so constructed and
installed as to prevent contamination
of the air so conveyed by exhaust or
engine compartment gases.

(E) Any heater not securely fastened
to the vehicle.

(4) Hours of service of drivers;, maximum
driving time (Source: 49 CFR 398.6). No
person shall drive nor shall any person
permit or require a driver employed or
used by it to drive or operate for more
than 10 hours in the aggregate (exclud-
ing rest stops and stops for meals) in
any period of 24 consecutive hours, un-
less such driver be afforded eight con-
secutive hours rest immediately fol-
lowing the 10 hours aggregate driving.
The term ‘24 consecutive hours’” as
used in this part means any such pe-
riod starting at the time the driver re-
ports for duty.

(5) Imspection and maintenance of
motor vehicles (Source: 49 CFR 398.7).
Every person shall systematically in-
spect and maintain or cause to be sys-
tematically maintained, all motor ve-
hicles and their accessories subject to
its control, to insure that such motor
vehicles and accessories are in safe and
proper operating condition.

[48 FR 36741, Aug. 12, 1983; 48 FR 38380, Aug.
23, 1983]
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INSURANCE

§500.120 Insurance policy or liability
bond is required for each vehicle
used to transport any migrant or
seasonal agricultural worker.

A farm labor contractor, agricultural
employer or agricultural association
shall not transport any migrant or sea-
sonal agricultural worker or his prop-
erty in any vehicle such contractor,
employer or association owns, oper-
ates, controls, or causes to be operated
unless he has an insurance policy or li-
ability bond in effect which insures
against liability for damage to persons
or property arising from the ownership,
operation, or causing to be operated of
such vehicle. Generally, the owner or
lessor of the vehicle will be responsible
for providing the required insurance.
The insurance requirements do not
apply to vehicles involved in car-
pooling arrangements made by the
workers themselves, using one of the
workers’ own vehicles and not specifi-
cally directed or requested by an agri-
cultural employer or agricultural asso-
ciation. However, carpooling does not
include any transportation arrange-
ment in which a farm labor contractor
participates. Activities exempt from
transportation safety standards are
also exempt from insurance require-
ments. (See also §500.103.)

§500.121 Coverage and level of insur-
ance required.

(a) Except where a liability bond pur-
suant to §500.124 of this part has been
approved by the Secretary, a farm
labor contractor, agricultural em-
ployer or agricultural association
shall, in order to meet the insurance
requirements in §500.120, obtain a pol-
icy of vehicle liability insurance.

(b) The amount of vehicle liability
insurance shall not be less than $100,000
for each seat in the vehicle, but in no
event is the total insurance required to
be more than $5,000,000 for any one ve-
hicle. The number of seats in the vehi-
cle shall be determined by reference to
§500.105(b)(3)(vi). See §500.122 regarding
insurance requirements where State
workers’ compensation coverage is pro-
vided.

(c) The insurance to be obtained
under paragraph (a) of this section
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shall be issued by an insurance carrier
licensed or otherwise authorized to do
business in the State in which the in-
surance is obtained.

(d) The vehicle liability insurance to
be obtained under paragraph (a) of this
section shall be endorsed to insure
against liability for personal injury to
employees whose transportation is not
covered by workers’ compensation in-
surance, and to persons who are not
employees; and for property damage as
specified in (b) of this section.

(e) An agricultural employer or agri-
cultural association may evidence the
purchase of liability insurance which
covers the workers while being trans-
ported, as required under paragraph (a)
by obtaining and making available
upon request to the Department of
Labor a completed liability certificate
of insurance showing that insurance
conforming to the limits required by
paragraph (b) and the coverage re-
quired by paragraph (d) of this section
is in effect. A farm labor contractor
must obtain such a certificate and pro-
vide a copy to the Administrator when
applying for authorization to transport
migrant or seasonal agricultural work-
ers.

(f) With respect to an agricultural
employer or agricultural association,
in the absence of the insurance certifi-
cate referred to under paragraph (e) of
this section, the Department of Labor
will look to the actual policy of insur-
ance in determining compliance with
the insurance requirements.

[48 FR 36741, Aug. 12, 1983, as amended at 57
FR 3905, Jan. 31, 1992; 61 FR 24866, May 16,
1996]

§500.122 Adjustments in insurance re-
quirements when workers’ com-
pensation coverage is provided
under State law.

(a) If a farm labor contractor, agri-
cultural employer or agricultural asso-
ciation referred to in §500.120 is the em-
ployer of a migrant or seasonal agricul-
tural worker for purposes of a State
workers’ compensation law and such
employer provides workers’ compensa-
tion coverage for such worker in the
case of bodily injury or death as pro-
vided by such State law, the following
adjustments in the insurance require-
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ments relating to having an insurance
policy or liability bond apply:

(1) Except as provided in §500.123, no
vehicle liability insurance policy or li-
ability bond shall be required of the
employer, if such worker is transported
only under circumstances for which
there is coverage under such State law.

(2) A liability insurance policy or li-
ability bond shall be required of the
employer for circumstances under
which coverage for the transportation
of such worker is not provided under
such State law.

(b) [Reserved]

(c) A farm labor contractor, agricul-
tural employer or agricultural associa-
tion who is the employer of a migrant
or seasonal agricultural worker may
evidence the issuance of workers’ com-
pensation insurance and passenger in-
surance under paragraph (a) of this sec-
tion by obtaining and making available
upon request to the Department of
Labor:

(1) A workers’ compensation coverage
policy of insurance; and

(2) A certificate of liability insurance
covering transportation of all pas-
sengers who are not employees and of
workers whose transportation by the
employer is not covered by workers’
compensation insurance. See §500.121.

(d) In the absence of the insurance
certificate referred to under paragraph
(c)(2) of this section, the Department of
Labor will look to the actual policy of
insurance or liability bond in deter-
mining compliance with the Act and
these regulations.

[48 FR 36741, Aug. 12, 1983, as amended at 56
FR 30327, July 2, 1991; 61 FR 24866, May 16,
1996]

§500.123 Property damage insurance
required.

(a) When a person who is an employer
of a migrant or seasonal agricultural
worker provides workers’ compensa-
tion insurance which protects such
worker in the event of bodily injury or
death while the worker is being trans-
ported, such person must also obtain
insurance providing a minimum of
$50,000 for loss or damage in any one
accident to the property of others (ex-
cluding cargo), or evidence of a general
liability insurance policy that provides
the same protection.
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(b) Such person may evidence the
purchase of motor carrier insurance or
other appropriate insurance providing
such property damage protection by
obtaining and making available upon
request to the Department of Labor a
vehicle or other liability certificate of
insurance showing that such person has
obtained the property damage insur-
ance required under paragraph (a) of
this section.

(¢c) In the absence of the insurance
certificate referred to in paragraph (b)
of this section, the Department of
Labor will look to the actual policy of
insurance in determining compliance
with paragraph (a) of this section.

§500.124 Liability bond in lieu of in-
surance policy.

Financial responsibility in lieu of in-
surance may be evidenced by a liability
bond executed as the ‘‘principal” by
the person who will be transporting a
migrant or seasonal agricultural work-
er, together with a third party identi-
fied in the instrument as the ‘‘surety’’,
to assure payment of any liability up
to $500,000 for damages to persons or
property arising out of such person’s
ownership of, operation of, or causing
to be operated any vehicle for the
transportation of such worker in con-
nection with the person’s business, ac-
tivities, or operations. The ‘‘surety”
shall be one which appears on the list
contained in Treasury Department Cir-
cular 570, or which has been approved
by the Secretary under the Employee
Retirement Income Security Act of
1974 (Pub. L. 93-406). Treasury Depart-
ment Circular 570 may be obtained
from the U.S. Treasury Department,
Audit Staff, Bureau of Government Fi-
nancial Operations, Washington, DC
20226.

§500.125 Qualifications and eligibility
of insurance carrier or surety.

A policy of insurance or liability
bond does not satisfy the financial re-
sponsibility of requirements of the Act
and these regulations unless the in-
surer or surety furnishing the policy or
bond to any farm labor contractor, ag-
ricultural employer or agricultural as-
sociation is:
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(a) Legally authorized to issue such
policies or bonds in the State in which
the transportation occurs; or

(b) Legally authorized to issue such
policies or bonds in the State in which
the farm labor contractor, agricultural
employer or agricultural association
has its principal place of business or
permanent residence and is willing to
designate a person upon whom process,
issued by or under the authority of any
court having jurisdiction of the subject
matter, may be served in any Dpro-
ceeding at law or equity brought in any
State in which the transportation oc-
curs; or

(c) Legally authorized to issue such
policies or bonds in any State of the
United States and eligible as an excess
or surplus lines insurer in any State in
which business is written and is willing
to designate a person upon whom proc-
ess, issued by or under the authority of
any court having jurisdiction of the
subject matter, may be served in any
proceeding at law or equity brought in
any State in which the transportation
occurs.

§500.126 Duration of insurance or li-
ability bond.

Any insurance policy or liability
bond which is obtained pursuant to the
Act shall provide the required coverage
for the full period during which the
person shall be engaged in transporting
any migrant or seasonal agricultural
worker within the meaning of the Act.

§500.127 Limitations on cancellation
of insurance or liability bond of
registered farm labor contractors.

Any insurance policy or liability
bond obtained by a farm labor con-
tractor who is required to register with
the Department of Labor shall provide
that it shall not be cancelled, re-
scinded, or suspended, nor become void
for any reason whatsoever during such
period in which the insurance or liabil-
ity bond is required by the Act to be ef-
fective, except upon the expiration of
the term for which it is written; or un-
less the parties desiring to cancel shall
have first given thirty (30) days notice
to the Administrator. The notice will
include a statement setting forth the
reason for cancellation, rescission, sus-
pension, or any other termination of
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such policy or bond. The notice shall be
in writing and forwarded via certified
or registered mail, addressed to the Ad-
ministrator of the Wage and Hour Divi-
sion, U.S. Department of Labor, Wash-
ington, DC 20210. Said thirty (30) days
notice shall commence to run from the
date notice is actually received by the
Administrator.

§500.128 Cancellation of insurance
policy or liability bond not relief
from insurance requirements.

Cancellation, rescission, suspension,
or any other termination of any insur-
ance policy or liability bond required
by the Act does not relieve a person
who transports or causes to be trans-
ported any migrant or seasonal agri-
cultural worker in any vehicle under

his ownership or control of the respon-
sibility to comply with the insurance
requirements specified in §§500.121,
500.122 and 500.123.

HOUSING SAFETY AND HEALTH

§500.130 Application and scope of

safety and health requirement.

(a) Each person who owns or controls
a facility or real property which is used
as housing for any migrant agricul-
tural worker must ensure that the fa-
cility or real property complies with
all substantive Federal and State safe-
ty and health standards applicable to
such housing. If more than one person
is involved in providing the housing for
any migrant agricultural worker (for
example, when an agricultural em-
ployer owns it and a farm labor con-
tractor or any other person operates
it), both persons are responsible for en-
suring that the facility or real prop-
erty meets the applicable Federal and
State housing standards.

(b) A farm labor contractor, agricul-
tural employer, agricultural associa-
tion or any other person is deemed an
“owner” of a housing facility or real
property if said person has a legal or
equitable interest in such facility or
real property.

(c) A farm labor contractor, agricul-
tural employer, agricultural associa-
tion or any other person is in ‘“‘control”
of a housing facility or real property,
regardless of the location of such facil-
ity, if said person is in charge of or has
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the power or authority to oversee,
manage, superintend or administer the
housing facility or real property either
personally or through an authorized
agent or employee, irrespective of
whether compensation is paid for en-
gaging in any of the aforesaid capac-
ities.

(d) The Occupational Safety and
Health Administration (OSHA) is the
agency of the TU.S. Department of
Labor which administers the Occupa-
tional Safety and Health Act (29 U.S.C.
651 et seq.) which provides for the estab-
lishment of safety and health stand-
ards generally.

(e) The Employment and Training
Administration (ETA) is the agency of
the U.S. Department of Labor which
administers the U.S. Employment
Service pursuant to the Wagner-Peyser
Act (29 U.S.C. 49 et seq.) including the
interstate clearance order system.

§500.131 Exclusion from housing safe-
ty and health requirement.

The housing safety and health re-
quirements do not apply to any person
who, in the ordinary course of that per-
son’s business, regularly provides hous-
ing on a commercial basis to the gen-
eral public and who provides housing to
any migrant agricultural worker of the
same character and on the same or
comparable terms and conditions as
provided to the general public. Migrant
labor housing shall not be brought
within this exception simply by offer-
ing lodging to the general public.

§500.132 Applicable Federal stand-
ards: ETA and OSHA housing stand-
ards.

(a) The Secretary has determined
that the applicable Federal housing
standards are the standards promul-
gated by the Employment and Training
Administration, at 20 CFR 654.404 et
seq. and the standards promulgated by
the Occupational Safety and Health
Administration, at 29 CFR 1910.142. Ex-
cept as provided in §500.131, all migrant
housing is subject to either the ETA
standards or the OSHA standards, as
follows:

(1) A person who owns or controls a
facility or real property to be used for
housing any migrant agricultural
worker, the construction of which was
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begun on or after April 3, 1980, and
which was not under a contract for
construction as of March 4, 1980, shall
comply with the substantive Federal
safety and health standards promul-
gated by OSHA at 29 CFR 1910.142.
These OSHA standards are enforceable
under MSPA, irrespective of whether
housing is, at any particular point in
time, subject to inspection under the
Occupational Safety and Health Act.

(2) A person who owns or controls a
facility or real property to be used for
housing any migrant agricultural
worker which was completed or under
construction prior to April 3, 1980, or
which was under a contract for con-
struction prior to March 4, 1980, may
elect to comply with either the sub-
stantive Federal safety and health
standards promulgated by OSHA at 29
CFR 1910.142 or the standards promul-
gated by ETA at 20 CFR 654.404 et seq.
The ETA standards were established to
provide housing requirements for mi-
grant housing used by an employer ob-
taining migrant workers through the
U.S. Employment Service. The owner
or operator of such housing may con-
tinue to rely on those standards, rather
than OSHA standards, even if the hous-
ing is not currently being provided pur-
suant to a USES job placement pro-
gram.

§500.133 Substantive Federal and
State safety and health standards
defined.

Substantive safety and health stand-
ards include, but are not limited to,
those that provide fire prevention, an
adequate and sanitary supply of water,

plumbing maintenance, structurally
sound construction of buildings, effec-
tive maintenance of those buildings,
provision of adequate heat as weather
conditions require, and reasonable pro-
tections for inhabitants from insects
and rodents. Substantive housing
standards do not include technical or
procedural violations of safety and
health standards.

§500.134 Compliance with State stand-

ards.
Compliance with the substantive
Federal housing safety and health

standards shall not excuse noncompli-
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ance with applicable substantive State
housing safety and health standards.

§500.135 Certificate of housing inspec-
tion.

(a) Except as provided in paragraph
(c) of this section, a facility or real
property to be used for housing a mi-
grant agricultural worker shall not be
occupied by any migrant agricultural
worker unless either a State or local
health authority or other appropriate
agency, including a Federal agency,
has certified that the facility or real
property meets applicable safety and
health standards.

(b) Except as provided in paragraph
(c) of this section, the person who owns
or controls a facility or real property
shall not permit it to be occupied by
any migrant agricultural worker un-
less a copy of a certificate of occu-
pancy from the State, local or Federal
agency which conducted the housing
safety and health inspection is posted
at the site of the facility or real prop-
erty. The original of such certificate of
occupancy shall be retained by such
person for three years and made avail-
able for inspection in accordance with
section 512 of the Act.

(c) If a request for an inspection of a
facility or real property is made to the
appropriate State, local or Federal
agency at least forty-five (45) days
prior to the date on which it is to be
occupied by a migrant agricultural
worker but the agency has not con-
ducted an inspection by such date, the
facility or property may be occupied by
migrant agricultural workers unless
prohibited by State law.

(d) Receipt and posting of a certifi-
cate of occupancy as provided under
paragraph (b) of this section, or the
failure of an agency to inspect a facil-
ity or property within the forty-five
(45) day time period, shall not relieve
the person who owns or controls a fa-
cility or property from the responsi-
bility of ensuring that such facility or
property meets the applicable State
and Federal safety and health stand-
ards. Once such facility or property is
occupied, such person shall supervise
and continually maintain such facility
or property so as to ensure that it re-
mains in compliance with the applica-
ble safety and health standards.
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Subpart E—Enforcement

§500.140 General.

Whenever the Secretary believes that
the Act or these regulations have been
violated he shall take such action and
institute such proceedings as he deems
appropriate, including (but not limited
to) the following:

(a) Recommend to the Attorney Gen-
eral the institution of criminal pro-
ceedings against any person who will-
fully and knowingly violates the Act or
these regulations;

(b) Recommend to the Attorney Gen-
eral the institution of criminal pro-
ceedings against any farm labor con-
tractor who recruits, hires, employs, or
uses, with knowledge, the services of
any illegal alien, as defined in
§500.20(n) of these regulations, if such
farm labor contractor has:

(1) Been refused issuance or renewal
of, or has failed to obtain, a Certificate
of Registration, or

(2) Is a farm labor contractor whose
certificate has been suspended or re-
voked;

(c) Petition any appropriate District
Court of the United States for tem-
porary or permanent injunctive relief
to prohibit violation of the Act or
these regulations by any person;

(d) Assess a civil money penalty
against any person for any violation of
the Act or these regulations;

(e) Refer any unpaid civil money pen-
alty which has become a final and
unappealable order of the Secretary or
a final judgment of a court in favor of
the Secretary to the Attorney General
for recovery;

(f) Revoke or suspend or refuse to
issue or renew any Certificate of Reg-
istration authorized by the Act or
these regulations;

(g) Deny the facilities and services
afforded by the Wagner-Peyser Act to
any farm labor contractor who refuses
or fails to produce, when asked, a valid
Certificate of Registration;

(h) Institute action in any appro-
priate United States District Court
against any person who, contrary to
the provisions of section 505(a) of the
Act, discriminates against any migrant
or seasonal agricultural worker.
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§500.141 Concurrent actions.

The taking of any one of the actions
referred to in §500.140 shall not be a bar
to the concurrent taking of any other
action authorized by the Act and these
regulations.

§500.142 Representation of the Sec-
retary.

(a) Except as provided in section
518(a) of title 28, U.S. Code, relating to
litigation before the Supreme Court,
the Solicitor of Labor may appear for
and represent the Secretary in any
civil litigation brought under the Act;
but all such litigation shall be subject
to the direction and control of the At-
torney General.

(b) The Solicitor of Labor, through
the authorized representatives identi-
fied in §500.231, shall represent the Sec-
retary in all administrative hearings
under the Act and these regulations.

§500.143 Civil money penalty assess-
ment.

(a) A civil money penalty may be as-
sessed for each violation of the Act or
these regulations.

(b) In determining the amount of
penalty to be assessed for any violation
of the Act or these regulations the Sec-
retary shall consider the type of viola-
tion committed and other relevant fac-
tors, including but not limited to the
following:

(1) Previous history of violation or
violations of this Act and the Farm
Labor Contractor Registration Act;

(2) The number of workers affected
by the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made in good faith to com-
ply with the Act (such as when a joint
employer agricultural employer/asso-
ciation provides employment-related
benefits which comply with applicable
law to agricultural workers, or takes
reasonable measures to ensure farm
labor contractor compliance with legal
obligations);

(5) Explanation of person charged
with the violation or violations;

(6) Commitment to future compli-
ance, taking into account the public
health, interest or safety, and whether
the person has previously violated the
Act;
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(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury to the workers.

[48 FR 36741, Aug. 12, 1983, as amended at 62
FR 11748, Mar. 12, 1997]

§500.144 Civil money penalties—pay-
ment and collection.

Where the assessment is directed in a
final order by the Secretary or in a
final judgment issued by a United
States District Court, the amount of
the penalty is immediately due and
payable to the United States Depart-
ment of Labor. The person assessed
such penalty shall remit promptly the
amount thereof, as finally determined,
to the Secretary by certified check or
by money order, made payable to the
order of ‘“Wage and Hour Division,
Labor.” The remittance shall be deliv-
ered or mailed either to the Adminis-
trator, in Washington, DC, or to the
Wage and Hour Division Regional Of-
fice for the area in which the violations
occurred.

§500.145 Registration determinations.

Section 500.51 set forth the standards
under which the Secretary may refuse
to issue or to renew, or may suspend or
revoke, a Certificate of Registration
(including a Farm Labor Contractor
Employee Certificate of Registration).

§500.146 Continuation of matters in-
volving violations of FLCRA.

(a) Any matter involving the revoca-
tion, suspension, or refusal to renew a
Certification of Registration issued
under FLCRA and any matter involv-
ing the refusal to issue a certificate au-
thorized under FLCRA shall continue
through final administrative deter-
mination in accordance with the provi-
sions of FLCRA and the regulations
issued thereunder.

(b) Any matter involving the assess-
ment of a civil money penalty for a
violation of FLCRA will continue
through final administrative deter-
mination in accordance with the provi-
sions of FLCRA and the regulations
issued thereunder.

(c) The rules of practice for imple-
mentation of administrative enforce-
ment for violations of FLCRA referred
to the Office of the Chief Administra-
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tive Law Judge on or after April 14,
1983, shall be the rules of practice pro-
vided in §§500.220 through 500.262 and
the official record shall be maintained
in accordance with §§500.270 and 500.271
of these regulations.

(d) The rules of practice for imple-
mentation of administrative enforce-
ment for violations of FLCRA referred
to the Office of the Chief Administra-
tive Law Judge prior to April 14, 1983
shall be the rules of practice provided
in 29 CFR 40.201 through 40.262.

§500.147 Continuation of matters in-
volving violations of section 106 of
MSPA.

Any matter involving the revocation,
suspension, refusal to issue or to renew
a certificate of registration or any
matter involving the assessment of a
civil money penalty, for a violation of
section 106 of MSPA, which occurred
prior to June 1, 1987, shall continue
through final administrative deter-
mination in accordance with the provi-
sions of MSPA and these regulations.

[564 FR 13329, Mar. 31, 1989]

AGREEMENTS WITH FEDERAL AND STATE
AGENCIES

§500.155 Authority.

Section 513 of the Act authorizes the
Secretary to enter into agreements
with Federal and State agencies (a) to
use their facilities and services, (b) to
delegate (subject to subsection 513(b) of
the Act) to Federal and State agencies
such authority (other than rule-
making) as he determines may be use-
ful in carrying out the purposes of the
Act, and (c) to allocate or transfer
funds to, or otherwise pay or reim-
burse, such agencies for expenses in-
curred pursuant to paragraphs (a) or
(b) of this section.

§500.156 Scope of agreements with
Federal agencies.

Every agreement between the Sec-
retary and any other Federal agency
under the authority referred to in
§500.155 of this part shall contain terms
and conditions mutually agreeable to
both parties, and shall contain such
delegation of authority as the Sec-
retary deems useful.
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§500.157 Scope of agreements with
State agencies.

(a) Every agreement between the
Secretary and any State agency under
the authority referred to in §500.155 of
this part shall be in writing.

(b) Any delegation to a State agency
by the Secretary under such authority
shall be made pursuant to approval of a
written State plan submitted in ac-
cordance with §500.159 which shall: (1)
Include a description of each function
to be performed, the method of per-
forming each such function, and the re-
sources to be devoted to the perform-
ance of each such function, (2) provide
assurances satisfactory to the Sec-
retary that the State agency will com-
ply with its description under para-
graph (b)(1) of this section and that the
State agency’s performance of the dele-
gated functions will be at least com-
parable to the performance of such
functions by the Department of Liabor;
and (3) contain a certification of the
Attorney General of such State, or, if
the Attorney General is not authorized
to make such a statement, the State
official who is so authorized, that an
agreement pursuant to such State plan
is valid under the laws of that State.

§500.158 Functions delegatable.

The Secretary may delegate to the
State such functions as he deems use-
ful including the

(a) Receipt, handling and processing
of applications for certificates of reg-
istration;

(b) Issuance of certificates of reg-
istration;

(c) Conduct of various investigations;
and

(d) Enforcement of the Act.

§500.159 Submission of plan.

(a) Any State agency desiring to
enter into an agreement pursuant to
section 513 of the Act shall submit a
State plan in such form and in such de-
tail as the Secretary shall direct.

(b) BEach such plan shall include, at
least, the following:

(1) The delegation sought;

(2) The State authority for per-
forming such delegated functions;

(3) A description of the manner in
which the State intends to carry out
such functions; and
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(4) The estimated cost of carrying
out such functions.

§500.160 Approved State plans.

(a) The Secretary, in accordance with
the authority referred to in §500.155 of
this part, has delegated the following
functions to the States listed herein
below:

State Function
Florida ........cccecec. Receive, handle, process applications
and issue certificates of registration.
New Jersey ......... Receive, handle, process applications
and issue certificates of registration.
Virginia ... Receive, handle, process applications
and issue certificates of registration.

(b) Every State agreement entered
into pursuant to the authority referred
to in §500.155 of this part shall be avail-
able for public inspection and copying
in accordance with 29 CFR part 70.

(c) Every enumerated delegated func-
tion shall be valid in all states.

[48 FR 36741, Aug. 12, 1983, as amended at 49
FR 5112, Feb. 10, 1984; 50 FR 42163, Oct. 18,
1985]

§500.161 Audits.

The Secretary shall conduct audits
as he deems necessary of the State
plans, but on not less than an annual
basis.

§500.162 Reports.

The Secretary shall require such re-
ports as he deems necessary of activi-
ties conducted pursuant to State plans,
but on not less than an annual basis.

CENTRAL PUBLIC REGISTRY

§500.170 Establishment of registry.

The Administrator shall establish a
central public registry of all persons
issued a Certificate of Registration or a
Farm Labor Contractor Employee Cer-
tificate. The central public registry
shall be available at the Regional Of-
fices of the Wage and Hour Division
and its National Office in Washington,
DC. Information filed therein shall be
made available upon request. Requests
for information contained in the reg-
istry may also be directed by mail to
the Administrator, Wage and Hour Di-
vision. Attn: MSPA, U.S. Department



Wage and Hour Division, Labor

of Labor, Washington, DC 20210. Alter-
natively, requests for registry informa-
tion may be made by telephone by call-
ing 1-866-4US-WAGE (1-866-487-9243), a
toll-free number, during the hours of 8
a.m. to 5 p.m., in your time zone, Mon-
day through Friday.

[67 FR 76986, Dec. 16, 2002]

Subpart F—Administrative
Proceedings

GENERAL

§500.200 Establishment of procedures
and rules of practice.

This subpart codifies and establishes
the procedures and rules of practice
necessary for the administrative en-
forcement of the Act.

§500.201 Applicability of procedures
and rules.

(a) The procedures and rules con-
tained herein prescribe the administra-
tive process necessary for a determina-
tion:

(1) To suspend or revoke, or to refuse
to issue or renew, a Certificate of Reg-
istration authorized under the Act and
these regulations; and

(2) To impose an assessment of civil
money penalties for violations of the
Act or of these regulations.

(b) The procedures and rules con-
tained herein also specify the adminis-
trative responsibility under section
102(5) of the Act with regard to a des-
ignation by a court of the Secretary as
an agent of an applicant for a certifi-
cate of registration in any action
against such applicant, if said appli-
cant has left the jurisdiction in which
the action is commenced or otherwise
has become unavailable to accept serv-
ice.

PROCEDURES RELATING TO HEARING

§500.210 Written notice of determina-
tion required.

(a) Whenever the Secretary deter-
mines to suspend or revoke, or to
refuse to issue or renew, a Certificate
of Registration, the applicant for or
the holder of such certificate shall be
notified in writing of such determina-
tion.
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(1) In cases involving a determination
relating to a Certificate of Registra-
tion applied for by, or issued to, a farm
labor contractor, written notice shall
also be given to every applicant for or
holder of a Certificate of Registration
as an employee of such contractor.

(2) In cases involving a determination
relating to a Farm Labor Contractor
Employee Certificate of Registration,
written notice shall also be given to
the farm labor contractor of such ap-
plicant or certificate holder.

(b) Whenever the Secretary deter-
mines to assess a civil money penalty
for a violation of the Act or these regu-
lations, the person against whom such
penalty is assessed shall be notified in
writing of such determination.

§500.211 Contents of notice.

The notice required by §500.210 shall:

(a) Set forth the determination of the
Secretary and the reason or reasons
therefor.

(b) Set forth, in the case of a civil
money penalty assessment:

(1) A description of each violation;
and

(2) The amount assessed for each vio-
lation.

(c) Set forth the right to request a
hearing on such determination.

(d) Inform any affected person or per-
sons that in the absence of a timely re-
quest for a hearing, the determination
of the Secretary shall become final and
unappealable.

(e) Set forth the time and method for
requesting a hearing, and the proce-
dures relating thereto, as set forth in
§500.212.

§500.212

(a) Any person desiring to request an
administrative hearing on a determina-
tion referred to in §500.210 shall make
such request in writing to the official
who issued the determination, at the
Wage and Hour Division address ap-
pearing on the determination notice.
Such request must be made no later
than thirty (30) days after the date of
issuance of the notice referred to in
§500.210.

(b) The request for such hearing shall
be delivered in person or by mail to the
Wage and Hour Division office at the

Request for hearing.
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address appearing on the determina-
tion notice upon which the request for
a hearing is based, within the time set
forth in paragraph (a) of this section.
For the affected person’s protection, if
the request is by mail, it should be by
certified mail.

(¢c) No particular form is prescribed
for any request for hearing permitted
by this part. However, any such request
shall:

(1) Be typewritten or legibly written
on size 8%2” x 11” paper;

(2) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(3) State the specific reason or rea-
sons why the person requesting the
hearing believes such determination is
in error;

(4) Be signed by the person making
the request or by an authorized rep-
resentative of such person; and

(5) Include the address at which such
person or authorized representative de-
sires to receive further communica-
tions relating thereto.

(d) Civil money penalties under
FLCRA shall be treated as follows:

(1) Determinations to assess civil
money penalties for violations of
FLCRA made prior to April 14, 1983
shall continue until a final administra-
tive determination shall have been
made in accordance with 29 CFR part
40.

(2) Determinations to assess civil
money penalties for violations of
FLCRA arising prior to April 14, 1983,
made on or after April 14, 1983, shall
continue until a final administrative
determination shall have been made in
accordance with these regulations.

[48 FR 36741, Aug. 12, 1983, as amended at 54
FR 13329, Mar. 31, 1989; 57 FR 5942, Feb. 18,
1992; 71 FR 16665, Apr. 3, 2006]

PROCEDURES RELATING TO SUBSTITUTED
SERVICE

§500.215 Change of address.

(a) Pursuant to section 105(1) of the
Act, every holder of a Certificate of
Registration shall notify the Secretary
within thirty (30) days of each change
of permanent place of residence. Said
persons may also furnish additional
mailing addresses.
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(b) The notification required in para-
graph (a) of this section shall be in
writing, by certified mail and ad-
dressed to the Administrator, Wage
and Hour Division, Employment Stand-
ards Administration, 200 Constitution
Avenue, NW., Washington, DC 20210.

(c) Such change of address shall be
deemed effective upon receipt by the
Administrator, unless a later date is
specified in the notice.

§500.216 Substituted service.

(a) Pursuant to section 102(5) of the
Act, the Secretary, when so designated
by a court, shall accept service of sum-
mons in any action arising under the
Act or these regulations against any
applicant for or any holder of a Certifi-
cate of Registration who has left the
jurisdiction in which such action is
commenced or otherwise has become
unavailable to accept such service.

(b) Acceptance of service of summons
referred to in paragraph (a) of this sec-
tion shall be under such terms and con-
ditions as are set by the court in its
designation of the Secretary for the
purpose of section 102(5) of the Act.

(c) To be effective, such service shall
be made by delivery personally or by
certified mail, either to the Adminis-
trator of the Wage and Hour Division
in Washington, DC, or to the Adminis-
trator’s authorized representative lo-
cated in the area in which the action
has been commenced.

§500.217 Responsibility of Secretary
for service.

Upon receipt of any substituted serv-
ice, as described in §500.216, the same
shall be forwarded by certified mail to
the permanent address furnished by the
person for whom service is accepted
and to such other address as may be de-
termined appropriate by the Secretary.
Such mailing shall complete the Sec-
retary’s responsibility in connection
with the substituted service require-
ment of the Act.

RULES OF PRACTICE

§500.219 General.

Except as specifically provided in
these regulations, the ‘““Rules of Prac-
tice and Procedure for Administrative
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Hearings Before the Office of Adminis-
trative Law Judges” established by the
Secretary at 29 CFR part 18 shall apply
to administrative proceedings under
MSPA.

[48 FR 36741, Aug. 21, 1983. Redesignated at 54
FR 13329, Mar. 31, 1989]

§500.220 Service of determinations
and computation of time.

(a) Service of determinations to sus-
pend, revoke, refuse to issue, or refuse
to renew a certificate of registration or
to assess a civil money penalty shall be
made by personal service to the indi-
vidual, officer of a corporation, or at-
torney of record or by mailing the de-
termination to the last known address
of the individual, officer, or attorney.
If done by certified mail, service is
complete upon mailing. If done by reg-
ular mail or in person, service is com-
plete upon receipt by the addressee or
the addressee’s representative;

(b) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or Feder-
ally observed holiday, in which case
the time period includes the next busi-
ness day; and

(c) When a request for hearing is filed
by mail, five (b) days shall be added to
the prescribed period during which the
party has the right to request a hear-
ing on the determination.

[64 FR 13329, Mar. 31, 1989]

§500.221 Commencement of

ceeding.

pro-

Each administrative proceeding per-
mitted under the Act and these regula-
tions shall be commenced upon receipt
of a timely request for hearing filed in
accordance with §500.212.

§500.222 Designation of record.

Except as provided in paragraph (c)
of this section:

(a) Each administrative proceeding
instituted under the Act and these reg-
ulations shall be identified of record by
a number preceded by the year and the
letters “MSPA”’ and followed by one or
more of the following designations:

(1) Proceedings involving the ‘‘refusal
to issue or to renew, or to suspend or to
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revoke Certificate of Registration”
shall be designated as “R’’.

(2) Proceedings involving the ‘‘as-
sessment of civil money penalties”
shall be designated as “P”’.

(3) Proceedings involving both Cer-
tificate of Registration and assessment
of civil money penalties shall be des-
ignated as “R and P’.

(b) The number, letter(s), and des-
ignation assigned to each such pro-
ceeding shall be clearly displayed on
each pleading, motion, brief, or other
formal document filed and docketed of
record.

(c) Each administrative proceeding
involving violations of FLCRA prior to
April 14, 1983 and filed with the Office
of the Chief Administrative Law Judge
on or after April 14, 1983, shall be iden-
tified of record by a number preceded
by the year and the letters “FLCRA-
MSPA” and followed by one or more of
the letter designations provided in
paragraphs (a)(1) through (a)(3) of this
section, i.e., (year) -FLCRA-MSPA-(#)-
(R and/or P).

§500.223 Caption of proceeding.

(a) Each administrative proceeding
instituted under the Act and these reg-
ulations shall be captioned in the name
of the person requesting such hearing,
and shall be styled as follows:

In The Matter of , Respondent.

(b) For the purposes of such adminis-
trative proceeding the ‘‘Secretary of
Labor’ shall be identified as plaintiff
and the person requesting such hearing
shall be named as respondent.

REFERRAL FOR HEARING

§500.224 Referral to Administrative
Law Judge.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §500.212, the Sec-
retary, by the Associate Solicitor for
the Division of Fair Labor Standards
or by the Regional Solicitor for the Re-
gion in which the action arose, shall,
by Order of Reference, promptly refer
an authenticated copy of the notice of
administrative determination com-
plained of, and the original or a dupli-
cate copy of the request for hearing
signed by the person requesting such
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hearing or by the authorized represent-
ative of such person, to the Chief Ad-
ministrative Law Judge, for a deter-
mination in an administrative pro-
ceeding as provided herein. The notice
of administrative determination and
request for hearing shall be filed of
record in the Office of the Chief Admin-
istrative Law Judge and shall, respec-
tively, be given the effect of a com-
plaint and answer thereto for purposes
of the administrative proceeding, sub-
ject to any amendment that may be
permitted under these regulations.

(b) In cases involving a denial, sus-
pension, or revocation of a Certificate
of Registration (Farm Labor Con-
tractor Certificate; Farm Labor Con-
tractor Employee Certificate) or ‘‘cer-
tificate action,” including those cases
where the farm labor contractor has re-
quested a hearing on civil money pen-
alty(ies) as well as on the certificate
action, the date of the hearing shall be
not more than sixty (60) days from the
date on which the Order of Reference is
filed. No request for postponement
shall be granted except for compelling
reasons.

(c) A copy of the Order of Reference,
together with a copy of these regula-
tions, shall be served by counsel for the
Secretary upon the person requesting
the hearing, in the manner provided in
29 CFR 18.3.

[48 FR 36741, Aug. 12, 1983, as amended at 61
FR 24866, May 16, 1996]

§500.225 Notice of docketing.

The Chief Administrative Law Judge
shall promptly notify the parties of the
docketing of each matter.

§500.226 Service upon attorneys for
the Department of Labor—mumber
of copies.

Two copies of all pleadings and other
documents required for any adminis-
trative proceeding provided herein
shall be served on the attorneys for the
Department of Labor. One copy shall
be served on the Associate Solicitor,
Division of Fair Labor Standards, Of-
fice of the Solicitor, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Washington, DC 20210, and one
copy on the Attorney representing the
Department in the proceeding.
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PROCEDURES BEFORE ADMINISTRATIVE
LAW JUDGE

§500.231 Appearances; representation
of the Department of Labor.

The Associate Solicitor, Division of
Fair Labor Standards, and such other
counsel, as designated, shall represent
the Secretary in any proceeding under
these regulations.

§500.232 Consent findings and order.

(a) General. At any time after the
commencement of a proceeding under
this part, but prior to the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any
part of the proceeding. The allowance
of such deferment and the duration
thereof shall be at the discretion of the
Administrative Law Judge, after con-
sideration of the nature of the pro-
ceeding, the requirements of the public
interest, the representations of the
parties, and the probability of an
agreement being reached which will re-
sult in a just disposition of the issues
involved.

(b) Content. Any agreement con-
taining consent findings and an order
disposing of a proceeding or any part
thereof shall also provide:

(1) That the order shall have the
same force and effect as an order made
after full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the notice of administrative
determination (or amended notice, if
one is filed), and the agreement;

(3) A waiver of any further proce-
dural steps before the Administrative
Law Judge; and

(4) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their authorized
representatives or their counsel may:

(1) Submit the proposed agreement
for consideration by the Administra-
tive Law Judge; or
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(2) Inform the Administrative Law
Judge that agreement cannot be
reached.

(d) Disposition. In the event an agree-
ment containing consent findings and
an order is submitted within the time
allowed therefor, the Administrative
Law Judge, within thirty (30) days
thereafter, shall, if satisfied with its
form and substance, accept such agree-
ment by issuing a decision based upon
the agreed findings.

POST-HEARING PROCEDURES

§500.262 Decision and order of Admin-
istrative Law Judge.

(a) The Administrative Law Judge
shall prepare, as promptly as prac-
ticable after the expiration of the time
set for filing proposed findings and re-
lated papers a decision on the issues re-
ferred by the Secretary.

(b) In cases involving certificate ac-
tions as described in §500.224(b), the
Administrative Law Judge shall issue a
decision within ninety (90) calendar
days after the close of the hearing.

(c) The decision of the Administra-
tive Law Judge shall be limited to a de-
termination whether the respondent
has violated the Act or these regula-
tions, and the appropriateness of the
remedy or remedies imposed by the
Secretary. The Administrative Law
Judge shall not render determinations
on the legality of a regulatory provi-
sion or the constitutionality of a statu-
tory provision.

(d) The decision of the Administra-
tive Law Judge, for purposes of the
Equal Access to Justice Act (6 U.S.C.
504), shall be limited to determinations
of attorney fees and/or other litigation
expenses in adversary proceedings re-
quested pursuant to §500.212 which in-
volve the modification, suspension or
revocation of a Certificate of Registra-
tion issued under the Act and these
Regulations, and/or the imposition of a
civil money penalty assessed for a vio-
lation of the Act or these Regulations.
The Administrative Law Judge shall
have no power or authority to award
attorney fees and/or other litigation
expenses pursuant to the provisions of
the Equal Access to Justice Act or
Regulations issued thereunder in any
proceeding under MSPA or these Regu-
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lations involving the refusal to issue or
renew a Certificate of Registration.

(e) The decision of the Administra-
tive Law Judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefor, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may be to af-
firm, deny, reverse, or modify, in whole
or in part, the determination of the
Secretary. The reason or reasons for
such order shall be stated in the deci-
sion.

(f) The Administrative Law Judge
shall transmit to the Chief Administra-
tive Law Judge the entire record in-
cluding the decision. The Chief Admin-
istrative Law Judge shall serve copies
of the decision on each of the parties.

(g) The decision when served shall
constitute the final order of the Sec-
retary unless the Secretary, pursuant
to section 103(b)(2) or section 503(b)(2)
of the Act, modifies or vacates the de-
cision and order of the Administrative
Law Judge.

(h) Except as provided in §§500.263
through 500.268, the administrative
remedies available to the parties under
the Act will be exhausted upon service
of the decision of the Administrative
Law Judge.

[48 FR 36741, Aug. 12, 1983, as amended at 61
FR 24866, May 16, 1996]

MODIFICATION OR VACATION OF ORDER
OF ADMINISTRATIVE LAW JUDGE

§500.263 Authority of the Secretary.

The Secretary may modify or vacate
the Decision and Order of the Adminis-
trative Law Judge whenever he con-
cludes that the Decision and Order:

(a) Is inconsistent with a policy or
precedent established by the Depart-
ment of Labor,

(b) Encompasses determinations not
within the scope of the authority of the
Administrative Law Judge,

(c) Awards attorney fees and/or other
litigation expenses pursuant to the
Equal Access to Justice Act which are
unjustified or excessive, or

(d) Otherwise warrants modifying or
vacating.

[564 FR 13330, Mar. 31, 1989]
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§500.264 Procedures for initiating re-
view.

(a) Within twenty (20) days after the
date of the decision of the Administra-
tive Law Judge, the respondent, the
Administrator, or any other party de-
siring review thereof, may file with the
Secretary an original and two copies of
a petition for issuance of a Notice of
Intent as described under §500.265. The
petition shall be in writing and shall
contain a concise and plain statement
specifying the grounds on which review
is sought. A copy of the Decision and
Order of the Administrative Law Judge
shall be attached to the petition.

(b) Copies of the petition shall be
served upon all parties to the pro-
ceeding and on the Chief Administra-
tive Law Judge.

[64 FR 13330, Mar. 31, 1989]

§500.265 Implementation by the Sec-
retary.

(a) Whenever, on the Secretary’s own
motion or upon acceptance of a party’s
petition, the Secretary believes that a
Decision and Order may warrant modi-
fying or vacating, the Secretary shall
issue a Notice of Intent to modify or
vacate.

(b) The Notice of Intent to Modify or
Vacate a Decision and Order shall
specify the issue or issues to be consid-
ered, the form in which submission
shall be made (i.e., briefs, oral argu-
ment, etc.), and the time within which
such presentation shall be submitted.
The Secretary shall closely limit the
time within which the briefs must be
filed or oral presentations made, so as
to avoid unreasonable delay.

(c) The Notice of Intent shall be
issued within thirty (30) days after the
date of the Decision and Order in ques-
tion.

(d) Service of the Notice of Intent
shall be made upon each party to the
proceeding, and upon the Chief Admin-
istrative Law Judge, in person or by
certified mail.

[564 FR 13330, Mar. 31, 1989]
§500.266 Responsibility of the Office
of Administrative Law Judges.

Upon receipt of the Secretary’s No-
tice of Intent to Modify or Vacate a
Decision and Order of an Administra-

52

29 CFR Ch. V (7-1-16 Edition)

tive Law Judge, the Chief Administra-
tive Law Judge shall, within fifteen
(15) days, index, certify and forward a
copy of the complete hearing record to
the Secretary.

[48 FR 36741, Aug. 21, 1983. Redesignated at 54
FR 13330, Mar. 31, 1989]

§500.267

(a) Filing. All documents submitted
to the Secretary shall be filed with the
Secretary of Labor, U.S. Department of
Labor, Washington, DC 20210.

(b) Number of copies. An original and
two copies of all documents shall be
filed.

(c) Computation of time for delivery by
mail. Documents are not deemed filed
with the Secretary until actually re-
ceived by that office. All documents,
including documents filed by mail,
must be received by the Secretary ei-
ther on or before the due date.

(d) Manner and proof of service. A copy
of all documents filed with the Sec-
retary shall be served upon all other
parties involved in the proceeding.
Service under this section shall be by
personal delivery or by mail. Service
by mail is deemed effected at the time
of mailing to the last known address.

[564 FR 13330, Mar. 31, 1989]

Filing and service.

§500.268 Final decision of the Sec-
retary.

(a) The Secretary’s final Decision and
Order shall be issued within 120 days
from the notice of intent granting the
petition, except that in cases involving
the review of an Administrative Law
Judge decision in a certificate action
as described in §500.224(b), the Sec-
retary’s final decision shall be issued
within ninety (90) days from the date
such notice. The Secretary’s Decision
and Order shall be served upon all par-
ties and the Chief Administrative Law
Judge, in person or by certified mail.

(b) Upon receipt of an Order of the
Secretary modifying or vacating the
Decision and Order of an Administra-
tive Law Judge, the Chief Administra-
tive Law Judge shall substitute such
Order for the Decision and Order of the
Administrative Law Judge.

[64 FR 13330, Mar. 31, 1989, as amended at 61
FR 24866, May 16, 1996]
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§500.269 Stay pending decision of the
Secretary.

(a) The filing of a petition seeking re-
view by the Secretary of a Decision and
Order of an Administrative Law Judge,
pursuant to §500.264, does not stop the
running of the thirty-day time limit in
which respondent may file an appeal to
obtain a review in the United States
District Court of an administrative
order, as provided in section 103(b)(2) or
section 503(b)(2) of the Act, unless the
Secretary issues a Notice of Intent pur-
suant to §500.265.

(b) In the event a respondent has
filed a notice of appeal of the Adminis-
trative Law Judge’s Decision and Order
in a United States District Court and
the Secretary issues a Notice of Intent,
the Secretary will seek a stay of pro-
ceedings in the Court until such time
as the Secretary issues the final deci-
sion, as provided in §500.268.

(c) Where the Secretary has issued a
Notice of Intent, the time for filing an
appeal under sections 103(b)(2) or
503(b)(2) of the Act shall commence
from the date of the issuance of the
Secretary’s final decision, as provided
in §500.268.

[64 FR 13330, Mar. 31, 1989]
RECORD

§500.270 Retention of official record.

The official record of every com-
pleted administrative hearing provided
by these regulations shall be main-
tained and filed under the custody and
control of the Chief Administrative
Law Judge.

§500.271 Certification of
record.

official

Upon receipt of timely notice of ap-
peal to a United States District Court
pursuant to section 103(c) or 503(c) of
the Act, the Chief Administrative Law
Judge shall promptly certify and file
with the appropriate United States
District Court, a full, true, and correct
copy of the entire record, including the
transcript of proceedings.
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1101(a)(15)(H)(ii)(a),

Subpart A—General Provisions

§501.0 Introduction.

The regulations in this part cover the
enforcement of all contractual obliga-
tions, including requirements under 8
U.S.C. 1188 and 20 CFR part 6565, subpart
B applicable to the employment of H-
2A workers and workers in cor-
responding employment, including ob-
ligations to offer employment to eligi-
ble United States (U.S.) workers and to
not lay off or displace U.S. workers in
a manner prohibited by the regulations
in this part or 20 CFR part 655, subpart
B.

§501.1 Purpose and scope.

(a) Statutory standards. 8 U.S.C. 1188
provides that:

(1) A petition to import an alien as
an H-2A worker (as defined at 8 U.S.C.
1188) may not be approved by the Sec-
retary of the Department of Homeland
Security (DHS) unless the petitioner
has applied for and received a tem-
porary labor certification from the
U.S. Secretary of Labor (Secretary).
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The temporary labor certification es-
tablishes that:

(i) There are not sufficient workers
who are able, willing, and qualified,
and who will be available at the time
and place needed, to perform the labor
or services involved in the petition,
and

(ii) The employment of the alien in
such labor or services will not ad-
versely affect the wages and working
conditions of workers in the U.S. simi-
larly employed.

(2) The Secretary is authorized to
take actions that assure compliance
with the terms and conditions of em-
ployment under 8 U.S.C. 1188, the regu-
lations at 20 CFR part 655, subpart B,
or the regulations in this part, includ-
ing imposing appropriate penalties, and
seeking injunctive relief and specific
performance of contractual obliga-
tions. See 8 U.S.C. 1188(g)(2).

(b) Role of the Employment and Train-
ing Administration (ETA). The issuance
and denial of labor certification under
8 U.S.C. 1188 has been delegated by the
Secretary to ETA, an agency within
the U.S. Department of Labor (the De-
partment or DOL), who in turn has del-
egated that authority to the Office of
Foreign Labor Certification (OFLC). In
general, matters concerning the obliga-
tions of an employer of H-2A workers
related to the labor certification proc-
ess are administered by OFLC, includ-
ing obligations and assurances made by
employers, overseeing employer re-
cruitment and assuring program integ-
rity. The regulations pertaining to the
issuance, denial, and revocation of
labor certification for temporary for-
eign workers by the OFLC are found in
20 CFR part 655, subpart B.

(c) Role of the Wage and Hour Division
(WHD). Certain investigatory, inspec-
tion, and law enforcement functions to
carry out the provisions under 8 U.S.C.
1188 have been delegated by the Sec-
retary to the WHD. In general, matters
concerning the obligations under a
work contract between an employer of
H-2A workers and the H-2A workers
and workers in corresponding employ-
ment are enforced by WHD, including
whether employment was offered to
U.S. workers as required under 8 U.S.C.
1188 or 20 CFR part 655, subpart B, or
whether U.S. workers were laid off or
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displaced in violation of program re-
quirements. Included within the en-
forcement responsibility of WHD are
such matters as the payment of re-
quired wages, transportation, meals,
and housing provided during the em-
ployment. The WHD has the responsi-
bility to carry out investigations, in-
spections, and law enforcement func-
tions and in appropriate instances to
impose penalties, to debar from future
certifications, to recommend revoca-
tion of existing certification(s), and to
seek injunctive relief and specific per-
formance of contractual obligations,
including recovery of unpaid wages and
reinstatement of laid off or displaced
U.S. workers.

(d) Effect of regulations. The enforce-
ment functions carried out by the WHD
under 8 U.S.C. 1188, 20 CFR part 655,
subpart B, and the regulations in this
part apply to the employment of any
H-2A worker and any other worker in
corresponding employment as the re-
sult of any Application for Temporary
Employment Certification filed with the
Department on and after March 15,
2010.

§501.2 Coordination between Federal
agencies.

(a) Complaints received by ETA or
any State Workforce Agency (SWA) re-
garding contractual H-2A labor stand-
ards between the employer and the em-
ployee will be immediately forwarded
to the appropriate WHD office for ap-
propriate action under the regulations
in this part.

(b) Information received in the
course of processing applications, pro-
gram integrity measures, or enforce-
ment actions may be shared between
OFLC and WHD or, where applicable to
employer enforcement under the H-2A
program, other agencies as appro-
priate, including the Department of
State (DOS) and DHS.

(c) A specific violation for which de-
barment is imposed will be cited in a
single debarment proceeding. OFLC
and the WHD may coordinate their ac-
tivities to achieve this result. Copies of
final debarment decisions will be for-
warded to the DHS promptly.
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§501.3 Definitions.

(a) Definitions of terms used in this
part.

Administrative Law Judge (ALJ). A per-
son within the Department’s Office of
Administrative Law Judges appointed
pursuant to 5 U.S.C. 3105.

Adverse effect wage rate (AEWR). The
annual weighted average hourly wage
for field and livestock workers (com-
bined) in the States or regions as pub-
lished annually by the U.S. Depart-
ment of Agriculture (USDA) based on
its quarterly wage survey.

Agent. A legal entity or person, such
as an association of agricultural em-
ployers, or an attorney for an associa-
tion, that:

(1) Is authorized to act on behalf of
the employer for temporary agricul-
tural labor certification purposes;

(2) Is not itself an employer, or a
joint employer, as defined in this sec-
tion with respect to a specific Applica-
tion for Temporary Employment Certifi-
cation; and

(3) Is not under suspension, debar-
ment, expulsion, or disbarment from
practice before any court, the Depart-
ment, the Executive Office for Immi-
gration Review, or DHS under 8 CFR
292.3 or 1003.101.

Agricultural association. Any non-
profit or cooperative association of
farmers, growers, or ranchers (includ-
ing but not limited to processing estab-
lishments, canneries, gins, packing
sheds, nurseries, or other similar fixed-
site agricultural employers), incor-
porated or qualified under applicable
State law, that recruits, solicits, hires,
employs, furnishes, houses, or trans-
ports any worker that is subject to 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or this part. An agricultural associa-
tion may act as the agent of an em-
ployer, or may act as the sole or joint
employer of any worker subject to 8
U.S.C. 1188.

Area of intended employment. The geo-
graphic area within normal commuting
distance of the place of the job oppor-
tunity for which the certification is
sought. There is no rigid measure of
distance that constitutes a normal
commuting distance or normal com-
muting area, because there may be
widely varying factual circumstances
among different areas (e.g., average
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commuting times, barriers to reaching
the worksite, or quality of the regional
transportation network). If the place of
intended employment is within a Met-
ropolitan Statistical Area (MSA), in-
cluding a multistate MSA, any place
within the MSA is deemed to be within
normal commuting distance of the
place of intended employment. The
borders of MSAs are not controlling in
the identification of the normal com-
muting area; a location outside of an
MSA may be within normal commuting
distance of a location that is inside
(e.g., near the border of) the MSA.

Corresponding employment. The em-
ployment of workers who are not H-2A
workers by an employer who has an ap-
proved H-2A Application for Temporary
Employment Certification in any work
included in the job order, or in any ag-
ricultural work performed by the H-2A
workers. To qualify as corresponding
employment the work must be per-
formed during the validity period of
the job order, including any approved
extension thereof.

Date of need. The first date the em-
ployer requires the services of H-2A
workers as indicated in the Application
for Temporary Employment Certification.

Employee. A person who is engaged to
perform work for an employer, as de-
fined under the general common law of
agency. Some of the factors relevant to
the determination of employee status
include: The hiring party’s right to
control the manner and means by
which the work is accomplished; the
skill required to perform the work; the
source of the instrumentalities and
tools for accomplishing the work; the
location of the work; the hiring party’s
discretion over when and how long to
work; and whether the work is part of
the regular business of the hiring
party. Other applicable factors may be
considered and no one factor is disposi-
tive.

Employer. A person (including any in-
dividual, partnership, association, cor-
poration, cooperative, firm, joint stock
company, trust, or other organization
with legal rights and duties) that:

(1) Has a place of business (physical
location) in the U.S. and a means by
which it may be contacted for employ-
ment;
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(2) Has an employer relationship
(such as the ability to hire, pay, fire,
supervise or otherwise control the
work of employee) with respect to an
H-2A worker or a worker in cor-
responding employment; and

(3) Possesses, for purposes of filing an
Application for Temporary Employment
Certification, a valid Federal Employer
Identification Number (FEIN).

Federal holiday. Legal public holiday
as defined at 5 U.S.C. 6103.

Fired-site employer. Any person en-
gaged in agriculture who meets the def-
inition of an employer, as those terms
are defined in this part, who owns or
operates a farm, ranch, processing es-
tablishment, cannery, gin, packing
shed, nursery, or other similar fixed-
site location where agricultural activi-
ties are performed and who recruits,
solicits, hires, employs, houses, or
transports any worker subject to 8
U.S.C. 1188, 20 CFR part 655, subpart B
or this part, as incident to or in con-
junction with the owner’s or operator’s
own agricultural operation.

H-2A Labor Contractor (H-2ALC). Any
person who meets the definition of em-
ployer under this part and is not a
fixed-site employer, an agricultural as-
sociation, or an employee of a fixed-
site employer or agricultural associa-
tion, as those terms are used in this
part, who recruits, solicits, hires, em-
ploys, furnishes, houses, or transports
any worker subject to 8 U.S.C. 1188, 20
CFR part 655, subpart B or this part.

H-2A worker. Any temporary foreign
worker who is lawfully present in the
U.S. and authorized by DHS to perform
agricultural labor or services of a tem-
porary or seasonal nature pursuant to 8
U.S.C. 1101(a)(15)(H)({di)(a).

Job offer. The offer made by an em-
ployer or potential employer of H-2A
workers to both U.S. and H-2A workers
describing all the material terms and
conditions of employment, including
those relating to wages, working condi-
tions, and other benefits.

Job opportunity. Full-time employ-
ment at a place in the U.S. to which
U.S. workers can be referred.

Job order. The document containing
the material terms and conditions of
employment that is posted by the SWA
on its inter- and intra-state job clear-
ance systems based on the employer’s
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Form ETA-790, as submitted to the
SWA.

Joint employment. Where two or more
employers each have sufficient defini-
tional indicia of an employer to be con-
sidered the employer of a worker, those
employers will be considered to jointly
employ that worker. Each employer in
a joint employment relationship to a
worker is considered a joint employer
of that worker.

Prevailing wage. Wage established
pursuant to 20 CFR 653.501(d)(4).

State Workforce Agency (SWA). State
government agency that receives funds
pursuant to the Wagner-Peyser Act (29
U.S.C. 49 et seq.) to administer the
State’s public labor exchange activi-
ties.

Successor in interest. Where an em-
ployer has violated 8 U.S.C. 1188, 20
CFR part 655, subpart B, or the regula-
tions in this part, and has ceased doing
business or cannot be located for pur-
poses of enforcement, a successor in in-
terest to that employer may be held
liable for the duties and obligations of
the violating employer in certain cir-
cumstances. The following factors, as
used under Title VII of the Civil Rights
Act and the Vietnam Era Veterans’ Re-
adjustment Assistance Act, may be
considered in determining whether an
employer is a successor in interest; no
one factor is dispositive, but all of the
circumstances will be considered as a
whole:

(1) Substantial continuity of the
same business operations;

(2) Use of the same facilities;

(3) Continuity of the work force;

(4) Similarity of jobs and working
conditions;

(5) Similarity of supervisory per-
sonnel;

(6) Whether the former management
or owner retains a direct or indirect in-
terest in the new enterprise;

(7) Similarity in machinery, equip-
ment, and production methods;

(8) Similarity of products and serv-
ices; and

(9) The ability of the predecessor to
provide relief.

For purposes of debarment only, the
primary consideration will be the per-
sonal involvement of the firm’s owner-
ship, management, supervisors, and
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others associated with the firm in the
violations at issue.

Temporary agricultural labor certifi-
cation. Certification made by the OFLC
Administrator with respect to an em-
ployer seeking to file with DHS a visa
petition to employ one or more foreign
nationals as an H-2A worker, pursuant
to 8 U.S.C. 1101(a)(15)(H)(ii)(a), 1184(a)
and (c), and 1188.

United States (U.S.). The continental
U.S., Alaska, Hawaii, the Common-
wealth of Puerto Rico, and the terri-
tories of Guam, the Virgin Islands, and
the Commonwealth of the Northern
Mariana Islands (CNMI).

United States worker (U.S. worker). A
worker who is:

(1) A citizen or national of the U.S.;
or

(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under 8 U.S.C.
1157, is granted asylum under 8 U.S.C.
1158, or is an immigrant otherwise au-
thorized (by the Immigration and Na-
tionality Act (INA) or by DHS) to be
employed in the U.S.; or

(3) An individual who is not an unau-
thorized alien (as defined in 8 U.S.C.
1324a(h)(3)) with respect to the employ-
ment in which the worker is engaging.

Wages. All forms of cash remunera-
tion to a worker by an employer in
payment for personal services.

WHD Administrator. The Adminis-
trator of the Wage and Hour Division
(WHD), and such authorized represent-
atives as may be designated to perform
any of the functions of the WHD Ad-
ministrator under this part.

Work contract. All the material terms
and conditions of employment relating
to wages, hours, working conditions,
and other benefits, including those re-
quired by 8 U.S.C. 1188, 20 CFR part 655,
subpart B, or this part. The contract
between the employer and the worker
may be in the form of a separate writ-
ten document. In the absence of a sepa-
rate written work contract incor-
porating the required terms and condi-
tions of employment, agreed to by both
the employer and the worker, the work
contract at a minimum will be the
terms of the job order and any obliga-
tions required under 8 U.S.C. 1188, 20
CFR part 655, subpart B or this part.
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(b) Definition of agricultural labor or
services. For the purposes of this part,
agricultural labor or services, pursuant
to 8 U.S.C. 1101(a)(15)(H)(ii)(a), is de-
fined as: agricultural labor as defined
and applied in sec. 3121(g) of the Inter-
nal Revenue Code of 1986 at 26 U.S.C.
3121(g); agriculture as defined and ap-
plied in sec. 3(f) of the Fair Labor
Standards Act of 1938 (FLSA) at 29
U.S.C. 203(f); the pressing of apples for
cider on a farm; or logging employ-
ment. An occupation included in either
statutory definition shall be agricul-
tural labor or services, mnotwith-
standing the exclusion of that occupa-
tion from the other statutory defini-
tion. For informational purposes, the
statutory provisions are listed below.

(1) (i) Agricultural labor for the pur-
pose of paragraph (b) of this section
means all service performed:

(A) On a farm, in the employ of any
person, in connection with cultivating
the soil, or in connection with raising
or harvesting any agricultural or horti-
cultural commodity, including the
raising, shearing, feeding, caring for,
training, and management of livestock,
bees, poultry, and fur-bearing animals
and wildlife;

(B) In the employ of the owner or
tenant or other operator of a farm, in
connection with the operation, man-
agement, conservation, improvement,
or maintenance of such farm and its
tools and equipment, or in salvaging
timber or clearing land of brush and
other debris left by a hurricane, if the
major part of such service is performed
on a farm;

(C) In connection with the production
or harvesting of any commodity de-
fined as an agricultural commodity in
section 15(g) of the Agricultural Mar-
keting Act, as amended (12 U.S.C.
1141j), or in connection with the gin-
ning of cotton, or in connection with
the operation or maintenance of
ditches, canals, reservoirs, or water-
ways, not owned or operated for profit,
used exclusively for supplying and stor-
ing water for farming purposes;

(D) In the employ of the operator of
a farm in handling, planting, drying,
packing, packaging, processing, freez-
ing, grading, storing, or delivering to
storage or to market or to a carrier for
transportation to market, in its un-
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manufactured state, any agricultural
or horticultural commodity; but only if
such operator produced more than one-
half of the commodity with respect to
which such service is performed;

(E) In the employ of a group of opera-
tors of farms (other than a cooperative
organization) in the performance of
service described in paragraph (b)(1)(iv)
but only if such operators produced all
of the commodity with respect to
which such service is performed. For
purposes of this paragraph, any unin-
corporated group of operators shall be
deemed a cooperative organization if
the number of operators comprising
such group is more than 20 at any time
during the calendar year in which such
service is performed;

(F) The provisions of paragraphs
(M))@Ev) and (b)(Q)(v) of this section
shall not be deemed to be applicable
with respect to service performed in
connection with commercial canning
or commercial freezing or in connec-
tion with any agricultural or horti-
cultural commodity after its delivery
to a terminal market for distribution
for consumption; or

(G) On a farm operated for profit if
such service is not in the course of the
employer’s trade or business or is do-
mestic service in a private home of the
employer.

(ii) As used in this section, the term
farm includes stock, dairy, poultry,
fruit, fur-bearing animal, and truck
farms, plantations, ranches, nurseries,
ranges, greenhouses or other similar
structures used primarily for the rais-
ing of agricultural or horticultural
commodities, and orchards.

(2) Agriculture. For purposes of para-
graph (b) of this section, agriculture
means farming in all its branches and
among other things includes the cul-
tivation and tillage of the soil, dairy-
ing, the production, cultivation, grow-
ing, and harvesting of any agricultural
or horticultural commodities (includ-
ing commodities defined as agricul-
tural commodities in 1141j(g) of title
12, the raising of livestock, bees, fur-
bearing animals, or poultry, and any
practices (including any forestry or
lumbering operations) performed by a
farmer or on a farm as an incident to
or in conjunction with such farming
operations, including preparation for
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market, delivery to storage or to mar-
ket or to carriers for transportation to
market. See sec. 29 U.S.C. 203(f), as
amended (sec. 3(f) of the FLLSA, as codi-
fied). Under 12 U.S.C. 1141j(g) agricul-
tural commodities include, in addition
to other agricultural commodities,
crude gum (oleoresin) from a living
tree, and the following products as
processed by the original producer of
the crude gum (oleoresin) from which
derived: Gum spirits of turpentine and
gum rosin. In addition as defined in 7
U.S.C. 92, gum spirits of turpentine
means spirits of turpentine made from
gum (oleoresin) from a living tree and
gum rosin means rosin remaining after
the distillation of gum spirits of tur-
pentine.

(3) Apple pressing for cider. The press-
ing of apples for cider on a farm, as the
term farm is defined and applied in sec.
3121(g) of the Internal Revenue Code at
26 U.S.C. 3121(g) or as applied in sec.
3(f) of FLSA at 29 U.S.C. 203(f), pursu-
ant to 29 CFR part 780.

(4) Logging employment. Operations
associated with felling and moving
trees and logs from the stump to the
point of delivery, such as, but not lim-
ited to, marking danger trees and
trees/logs to be cut to length, felling,
limbing, bucking, debarking, chipping,
yarding, loading, unloading, storing,
and transporting machines, equipment
and personnel to, from and between
logging sites.

(c) Definition of a temporary or sea-
sonal nature. For the purposes of this
part, employment is of a seasonal na-
ture where it is tied to a certain time
of year by an event or pattern, such as
a short annual growing cycle or a spe-
cific aspect of a longer cycle, and re-
quires labor levels far above those nec-
essary for ongoing operations. Employ-
ment is of a temporary nature where
the employer’s need to fill the position
with a temporary worker will, except
in extraordinary circumstances, last no
longer than 1 year.

§501.4 Discrimination prohibited.

(a) A person may not intimidate,
threaten, restrain, coerce, blacklist,
discharge, or in any manner discrimi-
nate against any person who has:
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(1) Filed a complaint under or related
to 8 U.S.C. 1188 or the regulations in
this part;

(2) Instituted or caused to be insti-
tuted any proceedings related to 8
U.S.C. 1188 or the regulations in this
part;

(3) Testified or is about to testify in
any proceeding under or related to 8
U.S.C. 1188 or the regulations in this
part;

(4) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to 8 U.S.C. 1188,
or to this subpart or any other Depart-
ment regulation promulgated pursuant
to 8 U.S.C. 1188; or

(5) Exercised or asserted on behalf of
himself or others any right or protec-
tion afforded by 8 U.S.C. 1183 or the
regulations in this part.

(b) Allegations of discrimination
against any person under paragraph (a)
of this section will be investigated by
the WHD. Where the WHD has deter-
mined through investigation that such
allegations have been substantiated,
appropriate remedies may be sought.
The WHD may assess civil money pen-
alties, seek injunctive relief, and/or
seek additional remedies necessary to
make the employee whole as a result of
the discrimination, as appropriate, ini-
tiate debarment proceedings, and rec-
ommend to OFLC revocation of any
such violator’s current labor certifi-
cation. Complaints alleging discrimi-
nation against workers or immigrants
based on citizenship or immigration
status may also be forwarded by the
WHD to the Department of Justice,
Civil Rights Division, Office of Special
Counsel for Immigration-Related Un-
fair Employment Practices.

§501.5 Waiver of rights prohibited.

A person may not seek to have an H-
2A worker, a worker in corresponding
employment, or a U.S. worker improp-
erly rejected for employment or im-
properly laid off or displaced waive any
rights conferred under 8 U.S.C. 1188, 20
CFR part 655, subpart B, or the regula-
tions in these parts. Any agreement by
an employee purporting to waive or
modify any rights given to said person
under these provisions shall be void as
contrary to public policy except as fol-
lows:
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(a) Waivers or modifications of rights
or obligations hereunder in favor of the
Secretary shall be valid for purposes of
enforcement; and

(b) Agreements in settlement of pri-
vate litigation are permitted.

§501.6 Investigation authority of Sec-
retary.

(a) General. The Secretary, through
the WHD, may investigate to deter-
mine compliance with obligations
under 8 U.S.C. 1188, 20 CFR part 655,
subpart B, or the regulations in this
part, either pursuant to a complaint or
otherwise, as may be appropriate. In
connection with such an investigation,
WHD may enter and inspect any prem-
ises, land, property, housing, vehicles,
and records (and make transcriptions
thereof), question any person and gath-

er any information as may be appro-
priate.
(b) Confidential investigation. The

WHD shall conduct investigations in a
manner that protects the confiden-
tiality of any complainant or other
person who provides information to the
Secretary in good faith.

(c) Report of violations. Any person
may report a violation of the obliga-
tions imposed by 8 U.S.C. 1188, 20 CFR
part 655, subpart B, or the regulations
in this part to the Secretary by advis-
ing any local office of the SWA, ETA,
WHD or any other authorized rep-
resentative of the Secretary. The office
or person receiving such a report shall
refer it to the appropriate office of
WHD for the geographic area in which
the reported violation is alleged to
have occurred.

§501.7 Cooperation with Federal offi-
cials.

All persons must cooperate with any
Federal officials assigned to perform
an investigation, inspection, or law en-
forcement function pursuant to 8
U.S.C. 1188 and the regulations in this
part during the performance of such
duties. The WHD will take such action
as it deems appropriate, including ini-
tiating debarment proceedings, seeking
an injunction to bar any failure to co-
operate with an investigation and/or
assessing a civil money penalty there-
for. In addition, the WHD will report
the matter to OFLC, and may rec-
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ommend to OFLC that the person’s ex-
isting labor certification be revoked. In
addition, Federal statutes prohibiting
persons from interfering with a Federal
officer in the course of official duties
are found at 18 U.S.C. 111 and 18 U.S.C.
114.

§501.8 Accuracy of information, state-
ments, data.

Information, statements and data
submitted in compliance with 8 U.S.C.
1188 or the regulations in this part are
subject to 18 U.S.C. 1001, which pro-
vides, with regard to statements or en-
tries generally, that whoever, in any
matter within the jurisdiction of any
department or agency of the U.S.,
knowingly and willfully falsifies, con-
ceals, or covers up a material fact by
any trick, scheme, or device, or makes
any false, fictitious, or fraudulent
statements or representations, or
makes or uses any false writing or doc-
ument knowing the same to contain
any false, fictitious, or fraudulent
statement or entry, shall be fined not
more than $10,000 or imprisoned not
more than 5 years, or both.

§501.9 Surety bond.

(a) Every H-2ALC must obtain a sur-
ety bond demonstrating its ability to
discharge financial obligations under
the H-2A program. The original bond
instrument issued by the surety must
be submitted with the Application for
Temporary Employment Certification. At
a minimum, the bond instrument must
identify the name, address, phone num-
ber, and contact person for the surety,
and specify the amount of the bond (as
required in paragraph (c) of this sec-
tion), the date of issuance and expira-
tion and any identifying designation
used by the surety for the bond.

(b) The bond must be payable to the
Administrator, Wage and Hour Divi-
sion, United States Department of
Labor, 200 Constitution Avenue, NW.,
Room S-3502, Washington, DC 20210.
The bond must obligate the surety to
pay any sums to the WHD Adminis-
trator for wages and benefits owed to
an H-2A worker or to a worker engaged
in corresponding employment, or to a
U.S. worker improperly rejected or im-
properly laid off or displaced, based on
a final decision finding a violation or
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violations of this part or 20 CFR part
655, subpart B relating to the labor cer-
tification the bond is intended to
cover. The aggregate liability of the
surety shall not exceed the face
amount of the bond. The bond must be
written to cover liability incurred dur-
ing the term of the period listed in the
Application for Temporary Employment
Certification for labor certification
made by an H-2ALC, and shall be
amended to cover any extensions of the
labor certification requested by an H-
2ALC.

(c) The bond must be in the amount
of $5,000 for a labor certification for
which an H-2ALC will employ fewer
than 25 workers; $10,000 for a labor cer-
tification for which an H-2ALC will
employ 25 to 49 workers; $20,000 for a
labor certification for which an H-
2ALC will employ 50 to 74 workers;
$50,000 for a labor certification for
which an H-2ALC will employ 75 to 99
workers; and $75,000 for a labor certifi-
cation for which an H-2ALC will em-
ploy 100 or more workers. The WHD
Administrator may require that an H-
2ALC obtain a bond with a higher face
value amount after notice and oppor-
tunity for hearing when it is shown
based on objective criteria that the
amount of the bond is insufficient to
meet potential liabilities.

(d) The bond must remain in force for
a period of no less than 2 years from
the date on which the labor certifi-
cation expires. If the WHD has com-
menced any enforcement action under
the regulations in this part against an
H-2ALC employer or any successor in
interest by that date, the bond shall re-
main in force until the conclusion of
such action and any related appeal or
related litigation. Surety bonds may
not be canceled or terminated unless 45
days’ notice is provided by the surety
in writing to the WHD Administrator
at the address set forth in paragraph
(b) of this section.

Subpart B—Enforcement

§501.15 Enforcement.

The investigation, inspection, and
law enforcement functions to carry out
the provisions of 8 U.S.C. 1188, 20 CFR
part 6565, subpart B, or the regulations
in this part, as provided in the regula-
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tions in this part for enforcement by
the WHD, pertain to the employment
of any H-2A worker, any worker in cor-
responding employment, or any U.S.
worker improperly rejected for employ-
ment or improperly laid off or dis-
placed. Such enforcement includes the
work contract provisions as defined in
§501.3(a).

§501.16 Sanctions and remedies—gen-
eral.

Whenever the WHD Administrator
believes that 8 U.S.C. 1188, 20 CFR part
655, subpart B, or the regulations in
this part have been violated, such ac-
tion shall be taken and such pro-
ceedings instituted as deemed appro-
priate, including (but not limited to)
the following:

(a)(1) Institute appropriate adminis-
trative proceedings, including: the re-
covery of unpaid wages (including re-
covery of recruitment fees paid in the
absence of required contract clauses
(see 20 CFR 655.135(k)); the enforcement
of provisions of the work contract, 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part; the as-
sessment of a civil money penalty;
make whole relief for any person who
has been discriminated against; rein-
statement and make whole relief for
any U.S. worker who has been improp-
erly rejected for employment, laid off
or displaced; or debarment for up to 3
years.

(2) The remedies referenced in para-
graph (a)(1) of this section will be
sought either directly from the em-
ployer, or from its successor in inter-
est, as appropriate. In the case of an H-
2ALC, the remedies will be sought from
the H-2ALC directly and/or monetary
relief (other than civil money pen-
alties) from the insurer who issued the
surety bond to the H-2ALC, as required
by 20 CFR part 6565, subpart B and §501.9
of this part.

(b) Petition any appropriate District
Court of the U.S. for temporary or per-
manent injunctive relief, including to
prohibit the withholding of unpaid
wages and/or for reinstatement, or to
restrain violation of 8 U.S.C. 1188, 20
CFR part 6565, subpart B, or the regula-
tions in this part, by any person.

(c) Petition any appropriate District
Court of the U.S. for an order directing
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specific performance of covered con-
tractual obligations.

§501.17

OFLC has primary responsibility to
make all determinations regarding the
issuance, denial, or revocation of a
labor certification as described in
§501.1(b) of this part and in 20 CFR part
655, subpart B. The WHD has primary
responsibility to make all determina-
tions regarding the enforcement func-
tions as described in §501.1(c) of this
part. The taking of any one of the ac-
tions referred to above shall not be a
bar to the concurrent taking of any
other action authorized by 8 U.S.C.
1188, 20 CFR part 655, subpart B, or the
regulations in this part. OFLC and the
WHD have concurrent jurisdiction to
impose a debarment remedy under 20
CFR 655.182 or under §501.20 of the reg-
ulations in this part.

Concurrent actions.

§501.18 Representation of the Sec-
retary.

The Solicitor of Labor, through au-
thorized representatives, shall rep-
resent the WHD Administrator and the
Secretary in all administrative hear-
ings under 8 U.S.C. 1188 and the regula-
tions in this part.

§501.19 Civil money penalty assess-
ment.

(a) A civil money penalty may be as-
sessed by the WHD Administrator for
each violation of the work contract, or
the obligations imposed by 8 U.S.C.
1188, 20 CFR part 655, subpart B, or the
regulations in this part. Each failure to
pay an individual worker properly or to
honor the terms or conditions of a
worker’s employment required by 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part con-
stitutes a separate violation.

(b) In determining the amount of
penalty to be assessed for each viola-
tion, the WHD Administrator shall
consider the type of violation com-
mitted and other relevant factors. The
factors that may be considered include,
but are not limited to, the following:

(1) Previous history of violation(s) of
8 U.S.C. 1188, 20 CFR part 655, subpart
B, or the regulations in this part;

(2) The number of H-2A workers,
workers in corresponding employment,
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or U.S. workers who were and/or are af-
fected by the violation(s);

(3) The gravity of the violation(s);

(4) Efforts made in good faith to com-
ply with 8 U.S.C. 1188, 20 CFR part 655,
subpart B, and the regulations in this
part;

(5) Explanation from the person
charged with the violation(s);

(6) Commitment to future compli-
ance, taking into account the public
health, interest or safety, and whether
the person has previously violated 8
U.S.C. 1188;

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury to the workers.

(c) A civil money penalty for each
violation of the work contract or a re-
quirement of 8 U.S.C. 1188, 20 CFR part
655, subpart B, or the regulations in
this part will not exceed $1,500 per vio-
lation, with the following exceptions:

(1) A civil money penalty for each
willful violation of the work contract,
or of 8 U.S.C. 1188, 20 CFR part 655, sub-
part B, or the regulations in this part,
or for each act of discrimination pro-
hibited by §501.4 shall not exceed $5,000;

(2) A civil money penalty for a viola-
tion of a housing or transportation
safety and health provision of the work
contract, or any obligation under 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part, that
proximately causes the death or seri-
ous injury of any worker shall not ex-
ceed $50,000 per worker;

(3) For purposes of this section, the
term serious injury includes, but is not
limited to:

(i) Permanent loss or substantial im-
pairment of one of the senses (sight,
hearing, taste, smell, tactile sensa-
tion);

(ii) Permanent loss or substantial im-
pairment of the function of a bodily
member, organ or mental faculty, in-
cluding the loss of all or part of an
arm, leg, foot, hand or other body part;
or

(iii) Permanent paralysis or substan-
tial impairment that causes loss of
movement or mobility of an arm, leg,
foot, hand or other body part.

(4) A civil money penalty for a repeat
or willful violation of a housing or
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transportation safety and health provi-
sion of the work contract, or any obli-
gation under 8 U.S.C. 1188, 20 CFR part
655, subpart B, or the regulations in
this part, that proximately causes the
death or serious injury of any worker,
shall not exceed $100,000 per worker.

(d) A civil money penalty for failure
to cooperate with a WHD investigation
shall not exceed $5,000 per investiga-
tion.

(e) A civil money penalty for laying
off or displacing any U.S. worker em-
ployed in work or activities that are
encompassed by the approved Applica-
tion for Temporary Employment Certifi-
cation for H-2A workers in the area of
intended employment either within 60
days preceding the date of need or dur-
ing the validity period of the job order,
including any approved extension
thereof, other than for a lawful, job-re-
lated reason, shall not exceed $15,000
per violation per worker.

(f) A civil money penalty for improp-
erly rejecting a U.S. worker who is an
applicant for employment, in violation
of 8 U.S.C. 1188, 20 CFR part 655, sub-
part B, or the regulations in this part,
shall not exceed $15,000 per violation
per worker.

EFFECTIVE DATE NOTE: At 81 FR 43450, July
1, 2016, §501.19 was amended by revising para-
graphs (¢) introductory text, (c)(1), (2), (4),
(d), (e), and (f), effective Aug. 1, 2016. For the
convenience of the user, the revised text is
set forth as follows:

§501.19 Civil money penalty assessment.

* * * * *

(c) A civil money penalty for each viola-
tion of the work contract or a requirement
of 8 U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part will not ex-
ceed $1,631 per violation, with the following
exceptions:

(1) A civil money penalty for each willful
violation of the work contract, or of 8 U.S.C.
1188, 20 CFR part 655, subpart B, or the regu-
lations in this part, or for each act of dis-
crimination prohibited by §501.4 shall not ex-
ceed $5,491;

(2) A civil money penalty for a violation of
a housing or transportation safety and
health provision of the work contract, or any
obligation under 8 U.S.C. 1188, 20 CFR part
655, subpart B, or the regulations in this
part, that proximately causes the death or
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serious injury of any worker shall not exceed
$564,373 per worker;
* * *

* *

(4) A civil money penalty for a repeat or
willful violation of a housing or transpor-
tation safety and health provision of the
work contract, or any obligation under 8
U.S.C. 1188, 20 CFR part 655, subpart B, or the
regulations in this part, that proximately
causes the death or serious injury of any
worker, shall not exceed $108,745 per worker.

(d) A civil money penalty for failure to co-
operate with a WHD investigation shall not
exceed $5,491 per investigation.

(e) A civil money penalty for laying off or
displacing any U.S. worker employed in
work or activities that are encompassed by
the approved Application for Temporary Em-
ployment Certification for H-2A workers in the
area of intended employment either within
60 days preceding the date of need or during
the validity period of the job order, including
any approved extension thereof, other than
for a lawful, job-related reason, shall not ex-
ceed $16,312 per violation per worker.

(f) A civil money penalty for improperly
rejecting a U.S. worker who is an applicant
for employment, in violation of 8 U.S.C. 1188,
20 CFR part 655, subpart B, or the regula-
tions in this part, shall not exceed $16,312 per
violation per worker.

§501.20 Debarment and revocation.

(a) Debarment of an employer. The
WHD Administrator may debar an em-
ployer or any successor in interest to
that employer from receiving future
labor certifications under 20 CFR part
655, subpart B, subject to the time lim-
its set forth in paragraph (c) of this
section, if: the WHD Administrator
finds that the employer substantially
violated a material term or condition
of its temporary labor certification,
with respect to H-2A workers, workers
in corresponding employment, or U.S.
workers improperly rejected for em-
ployment, or improperly laid off or dis-
placed, by issuing a Notice of Debar-
ment.

(b) Debarment of an agent or an attor-
ney. The WHD Administrator may
debar an agent or attorney from par-
ticipating in any action under 8 U.S.C.
1188, 20 CFR part 655, subpart B or 29
CFR part 501, if the WHD Adminis-
trator finds that the agent or attorney
participated in an employer’s substan-
tial violation, by issuing a Notice of
Debarment. The OFLC Administrator
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may not issue future labor -certifi-
cations to any employer represented by
a debarred agent or attorney, subject
to the time limits set forth in para-
graph (c) of this section.

(c) Statute of Limitations and Period of
Debarment. (1) The WHD Administrator
must issue any Notice of Debarment no
later than 2 years after the occurrence
of the violation.

(2) No employer, attorney, or agent
may be debarred under this subpart for
more than 3 years from the date of the
final agency decision.

(d) Definition of violation. For the pur-
poses of this section, a violation in-
cludes:

(1) One or more acts of commission or
omission on the part of the employer
or the employer’s agent which involve:

(i) Failure to pay or provide the re-
quired wages, benefits or working con-
ditions to the employer’s H-2A workers
and/or workers in corresponding em-
ployment;

(ii) Failure, except for lawful, job-re-
lated reasons, to offer employment to
qualified U.S. workers who applied for
the job opportunity for which certifi-
cation was sought;

(iii) Failure to comply with the em-
ployer’s obligations to recruit U.S.
workers;

(iv) Improper layoff or displacement
of U.S. workers or workers in cor-
responding employment;

(v) Failure to comply with one or
more sanctions or remedies imposed by
the WHD Administrator for violation(s)
of contractual or other H-2A obliga-
tions, or with one or more decisions or
orders of the Secretary or a court
under 8 U.S.C. 1188, 20 CFR part 655,
subpart B, or the regulations in this
part;

(vi) Impeding an investigation of an
employer under 8 U.S.C. 1188, 20 CFR
part 655, subpart B, or the regulations
in this part;

(vii) Employing an H-2A worker out-
side the area of intended employment,
or in an activity/activities not listed in
the job order or outside the validity pe-
riod of employment of the job order, in-
cluding any approved extension there-
of;

(viii) A violation of the requirements
of 20 CFR 655.135(j) or (K);
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(ix) A violation of any of the provi-
sions listed in §501.4(a) of this subpart;
or

(x) A single heinous act showing such
flagrant disregard for the law that fu-
ture compliance with program require-
ments cannot reasonably be expected.

(2) In determining whether a viola-
tion is so substantial as to merit debar-
ment, the factors set forth in §501.19(b)
shall be considered.

(e) Procedural Requirements. The No-
tice of Debarment must be in writing,
must state the reason for the debar-
ment finding, including a detailed ex-
planation of the grounds for and the
duration of the debarment, must iden-
tify appeal opportunities under §501.33
and a timeframe under which such
rights must be exercised and must
comply with §501.32. The debarment
will take effect 30 days from the date
the Notice of Debarment is issued, un-
less a request for review is properly
filed within 30 days from the issuance
of the Notice of Debarment. The timely
filing of an administrative appeal stays
the debarment pending the outcome of
the appeal as provided in §501.33(d).

(f) Debarment involving members of as-
sociations. If, after investigation, the
WHD Administrator determines that
an individual employer-member of a
joint employer association has com-
mitted a substantial violation, the de-
barment determination will apply only
to that member unless the WHD Ad-
ministrator determines that the asso-
ciation or another association member
participated in the violation, in which
case the debarment will be invoked
against the association or other
complicit association member(s) as
well.

(g) Debarment involving associations
acting as sole employers. If, after inves-
tigation, the WHD Administrator de-
termines that an association acting as
a sole employer has committed a sub-
stantial violation, the debarment de-
termination will apply only to the as-
sociation and any successor in interest
to the debarred association.

(h) Debarment involving associations
acting as joint employers. If, after inves-
tigation, the WHD Administrator de-
termines that an association acting as
a joint employer with its members has
committed a substantial violation, the
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debarment determination will apply
only to the association, and will not be
applied to any individual employer-
member of the association. However, if
the WHD Administrator determines
that the member participated in, had
knowledge of, or had reason to know of
the violation, the debarment may be
invoked against the complicit associa-
tion member as well. An association
debarred from the H-2A temporary
labor certification program will not be
permitted to continue to file as a joint
employer with its members during the
period of the debarment.

(i) Revocation. The WHD may rec-
ommend to the OFLC Administrator
the revocation of a temporary agricul-
tural labor certification if the WHD
finds that the employer:

(1) Substantially violated a material
term or condition of the approved tem-
porary labor certification.

(2) Failed to cooperate with a DOL
investigation or with a DOL official
performing an investigation, inspec-
tion, or law enforcement function
under 8 U.S.C. 1183, 20 CFR part 655,
subpart B, or this part; or

(3) Failed to comply with one or more
sanctions or remedies imposed by the
WHD, or with one or more decisions or
orders of the Secretary or a court order
secured by the Secretary under 8 U.S.C.
1188, 20 CFR part 655, subpart B, or this
part.

§501.21 Failure to cooperate with in-
vestigations.

(a) No person shall refuse to cooper-
ate with any employee of the Secretary
who is exercising or attempting to ex-
ercise this investigative or enforce-
ment authority.

(b) Where an employer (or employer’s
agent or attorney) does not cooperate
with an investigation concerning the
employment of an H-2A worker, a
worker in corresponding employment,
or a U.S. worker who has been improp-
erly rejected for employment or im-
properly laid off or displaced, WHD
may make such information available
to OFLC and may recommend that
OFLC revoke the existing certification
that is the basis for the employment of
the H-2A workers giving rise to the in-
vestigation. In addition, WHD may
take such action as appropriate, in-
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cluding initiating proceedings for the
debarment of the employer from future
certification for up to 3 years, seeking
an injunction, and/or assessing civil
money penalties against any person
who has failed to cooperate with a
WHD investigation. The taking of any
one action shall not bar the taking of
any additional action.

§501.22 Civil money penalties—pay-
ment and collection.

Where a civil money penalty is as-
sessed in a final order by the WHD Ad-
ministrator, by an ALJ, or by the Ad-
ministrative Review Board (ARB), the
amount of the penalty must be re-
ceived by the WHD Administrator
within 30 days of the date of the final
order. The person assessed such pen-
alty shall remit the amount ordered to
the WHD Administrator by certified
check or by money order, made payable
to the Wage and Hour Division, United
States Department of Labor. The re-
mittance shall be delivered or mailed
to the WHD Regional Office for the
area in which the violations occurred.

Subpart C—Administrative
Proceedings

§501.30 Applicability
and rules.

of procedures

The procedures and rules contained
herein prescribe the administrative
process that will be applied with re-
spect to a determination to assess civil
money penalties, to debar, or to in-
crease the amount of a surety bond and
which may be applied to the enforce-
ment of provisions of the work con-
tract, or obligations under 8 U.S.C.
1188, 20 CFR part 655, subpart B, or the
regulations in this part, or to the col-
lection of monetary relief due as a re-
sult of any violation. Except with re-
spect to the imposition of civil money
penalties, debarment, or an increase in
the amount of a surety bond, the Sec-
retary may, in the Secretary’s discre-
tion, seek enforcement action in Fed-
eral court without resort to any ad-
ministrative proceedings.
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§501.31 Written notice of determina-
tion required.

Whenever the WHD Administrator
decides to assess a civil money penalty,
to debar, to increase a surety bond, or
to proceed administratively to enforce
contractual obligations, or obligations
under 8 U.S.C. 1183, 20 CFR part 655,
subpart B, or the regulations in this
part, including for the recovery of the
monetary relief, the person against
whom such action is taken shall be no-
tified in writing of such determination.

§501.32 Contents of notice.

The notice required by §501.31 shall:

(a) Set forth the determination of the
WHD Administrator including the
amount of any monetary relief due or
actions necessary to fulfill a contrac-
tual obligation or obligations under 8
U.S.C. 1188, 20 CFR part 655, subpart B,
or the regulations in this part, the
amount of any civil money penalty as-
sessment, whether debarment is sought
and the term, and any change in the
amount of the surety bond, and the
reason or reasons therefor.

(b) Set forth the right to request a
hearing on such determination.

(¢) Inform any affected person or per-
sons that in the absence of a timely re-
quest for a hearing, the determination
of the WHD Administrator shall be-
come final and unappealable.

(d) Set forth the time and method for
requesting a hearing, and the proce-
dures relating thereto, as set forth in
§501.33.

§501.33 Request for hearing.

(a) Any person desiring review of a
determination referred to in §501.32, in-
cluding judicial review, shall make a
written request for an administrative
hearing to the official who issued the
determination at the WHD address ap-
pearing on the determination notice,
no later than 30 days after the date of
issuance of the notice referred to in
§501.32.

(b) No particular form is prescribed
for any request for hearing permitted
by this part. However, any such request
shall:

(1) Be typewritten or legibly written;
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(2) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(3) State the specific reason or rea-
sons why the person requesting the
hearing believes such determination is
in error;

(4) Be signed by the person making
the request or by an authorized rep-
resentative of such person; and

(5) Include the address at which such
person or authorized representative de-
sires to receive further communica-
tions relating thereto.

(c) The request for such hearing must
be received by the official who issued
the determination, at the WHD address
appearing on the determination notice,
within the time set forth in paragraph
(a) of this section. Requests may be
made by certified mail or by means
normally assuring overnight delivery.

(d) The determination shall take ef-
fect on the start date identified in the
written notice of determination, unless
an administrative appeal is properly
filed. The timely filing of an adminis-
trative appeal stays the determination
pending the outcome of the appeal pro-
ceedings, provided that any surety
bond remains in effect until the con-
clusion of any such proceedings.

RULES OF PRACTICE

§501.34 General.

(a) Except as specifically provided in
the regulations in this part, the Rules
of Practice and Procedure for Adminis-
trative Hearings Before the Office of
Administrative Law Judges established
by the Secretary at 29 CFR part 18
shall apply to administrative pro-
ceedings described in this part.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, subpart B) will
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The ALJ may exclude
evidence which is immaterial, irrele-
vant, or unduly repetitive.
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§501.35 Commencement of proceeding.

Each administrative proceeding per-
mitted under 8 U.S.C. 1188 and the reg-
ulations in this part shall be com-
menced upon receipt of a timely re-
quest for hearing filed in accordance
with §501.33.

§501.36 Caption of proceeding.

(a) Each administrative proceeding
instituted under 8 U.S.C. 1188 and the
regulations in this part shall be cap-
tioned in the name of the person re-
questing such hearing, and shall be
styled as follows:

In the Matter of ,
spondent.

(b) For the purposes of such adminis-
trative proceedings the WHD Adminis-
trator shall be identified as plaintiff
and the person requesting such hearing
shall be named as respondent.

Re-

REFERRAL FOR HEARING

§501.37 Referral
Law Judge.

to Administrative

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §501.33, the WHD Ad-
ministrator, by the Associate Solicitor
for the Division of Fair Labor Stand-
ards or by the Regional Solicitor for
the Region in which the action arose,
will, by Order of Reference, promptly
refer a copy of the notice of adminis-
trative determination complained of,
and the original or a duplicate copy of
the request for hearing signed by the
person requesting such hearing or by
the authorized representative of such
person, to the Chief ALJ, for a deter-
mination in an administrative pro-
ceeding as provided herein. The notice
of administrative determination and
request for hearing shall be filed of
record in the Office of the Chief Admin-
istrative Law Judge and shall, respec-
tively, be given the effect of a com-
plaint and answer thereto for purposes
of the administrative proceeding, sub-
ject to any amendment that may be
permitted under the regulations in this
part or 29 CFR part 18.

(b) A copy of the Order of Reference,
together with a copy of the regulations
in this part, shall be served by counsel
for the WHD Administrator upon the
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person requesting the hearing, in the
manner provided in 29 CFR 18.3.

§501.38 Notice of docketing.

Upon receipt of an Order of Ref-
erence, the Chief ALJ shall appoint an
ALJ to hear the case. The ALJ shall
promptly notify all interested parties
of the docketing of the matter and
shall set the time and place of the
hearing. The date of the hearing shall
be not more than 60 days from the date
on which the Order of Reference was
filed.

§501.39 Service upon attorneys for the
Dep.artment of Labor—number of
copies.

Two copies of all pleadings and other
documents required for any adminis-
trative proceeding provided herein
shall be served on the attorneys for the
DOL. One copy shall be served on the
Associate Solicitor, Division of Fair
Labor Standards, Office of the Solic-
itor, U.S. Department of Labor, 200
Constitution Avenue, NW., Wash-
ington, DC 20210, and one copy on the
Attorney representing the Department
in the proceeding.

PROCEDURES BEFORE ADMINISTRATIVE
LAW JUDGE

§501.40 Consent findings and order.

(a) General. At any time after the
commencement of a proceeding under
this part, but prior to the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any
part of the proceeding. The allowance
of such deferment and the duration
thereof shall be at the discretion of the
ALJ, after consideration of the nature
of the proceeding, the requirements of
the public interest, the representations
of the parties, and the probability of an
agreement being reached which will re-
sult in a just disposition of the issues
involved.

(b) Content. Any agreement con-
taining consent findings and an order
disposing of a proceeding or any part
thereof shall also provide:
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(1) That the order shall have the
same force and effect as an order made
after full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the notice of administrative
determination (or amended notice, if
one is filed), and the agreement;

(3) A waiver of any further proce-
dural steps before the ALJ; and

(4) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their authorized
representatives or their counsel may:

(1) Submit the proposed agreement
for consideration by the ALJ; or

(2) Inform the ALJ that agreement
cannot be reached.

(d) Disposition. In the event an agree-
ment containing consent findings and
an order is submitted within the time
allowed therefor, the ALJ, within 30
days thereafter, shall, if satisfied with
its form and substance, accept such
agreement by issuing a decision based
upon the agreed findings.

POST-HEARING PROCEDURES

§501.41 Decision and order of Admin-
istrative Law Judge.

(a) The ALJ shall prepare, within 60
days after completion of the hearing
and closing of the record, a decision on
the issues referred by the WHD Admin-
istrator.

(b) The decision of the ALJ shall in-
clude a statement of the findings and
conclusions, with reasons and basis
therefor, upon each material issue pre-
sented on the record. The decision shall
also include an appropriate order which
may affirm, deny, reverse, or modify,
in whole or in part, the determination
of the WHD Administrator. The reason
or reasons for such order shall be stat-
ed in the decision.

(c) The decision shall be served on all
parties and the ARB.

(d) The decision concerning civil
money penalties, debarment, monetary
relief, and/or enforcement of other con-
tractual obligations under 8 U.S.C.
1188, 20 CFR part 655, subpart B, and/or
this part, when served by the ALJ shall
constitute the final agency order un-
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less the ARB, as provided for in §501.42,
determines to review the decision.

REVIEW OF ADMINISTRATIVE LAW
JUDGE’S DECISION

§501.42 Procedures for initiating and
undertaking review.

(a) A respondent, the WHD, or any
other party wishing review, including
judicial review, of the decision of an
ALJ shall, within 30 days of the deci-
sion of the ALJ, petition the ARB to
review the decision. Copies of the peti-
tion shall be served on all parties and
on the ALJ. If the ARB does not issue
a notice accepting a petition for review
of the decision within 30 days after re-
ceipt of a timely filing of the petition,
or within 30 days of the date of the de-
cision if no petition has been received,
the decision of the ALJ shall be
deemed the final agency action.

(b) Whenever the ARB, either on the
ARB’s own motion or by acceptance of
a party’s petition, determines to re-
view the decision of an ALJ, a notice of
the same shall be served upon the ALJ
and upon all parties to the proceeding.

§501.43 Responsibility of the Office of
Administrative Law Judges (OALJ).

Upon receipt of the ARB’s Notice
pursuant to §501.42, the OALJ shall
promptly forward a copy of the com-
plete hearing record to the ARB.

§501.44 Additional information, if re-
quired.

Where the ARB has determined to re-
view such decision and order, the ARB
shall notify the parties of:

(a) The issue or issues raised;

(b) The form in which submissions
shall be made (i.e., briefs, oral argu-
ment, etc.); and

(c) The time within which such pres-
entation shall be submitted.

§501.45 Final decision of the Adminis-
trative Review Board.

The ARB’s final decision shall be
issued within 90 days from the notice
granting the petition and served upon
all parties and the ALJ.
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RECORD

§501.46 Retention of official record.

The official record of every com-
pleted administrative hearing provided
by the regulations in this part shall be
maintained and filed under the custody
and control of the Chief ALJ, or, where
the case has been the subject of admin-
istrative review, the ARB.

§501.47

Upon receipt of a complaint seeking
review of a decision issued pursuant to
this part filed in a U.S. District Court,
after the administrative remedies have
been exhausted, the Chief ALJ or,
where the case has been the subject of
administrative review, the ARB shall
promptly index, certify and file with
the appropriate U.S. District Court, a
full, true, and correct copy of the en-
tire record, including the transcript of
proceedings.

PART  502—ENFORCEMENT  OF
CONTRACTUAL OBLIGATIONS
FOR TEMPORARY ALIEN AGRI-
CULTURAL WORKERS ADMITTED
UNDER SECTION 218 OF THE IM-
MIGRATION AND NATIONALITY
ACT (SUSPENDED 6-29-2009)

Subpart A—General Provisions

Certification.
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502.4 Waiver of rights prohibited.
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1101(a)(15)(H)(ii)(a),

Subpart A—General Provisions

§502.0 Introduction.

These regulations cover the enforce-
ment of all contractual obligation pro-
visions applicable to the employment
of H-2A workers under sec. 218 of the
Immigration and Nationality Act
(INA), as amended by the Immigration
Reform and Control Act of 1986 (IRCA).
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These regulations are also applicable
to the employment of United States
(U.S.) workers newly hired by employ-
ers of H-2A workers in the same occu-
pations as the H-2A workers during the
period of time set forth in the labor
certification approved by ETA as a
condition for granting H-2A certifi-
cation, including any extension there-
of. Such U.S. workers hired by H-2A
employers are hereafter referred to as
engaged in corresponding employment.

§502.1 Purpose and scope.

(a) Statutory standard. Section 218(a)
of the INA provides that:

(1) A petition to import an alien as
an H-2A worker (as defined in the INA)
may not be approved by the Secretary
of the Department of Homeland Secu-
rity (DHS) unless the petitioner has ap-
plied to the Secretary of the United
States Department of Labor (Sec-
retary) for a certification that:

(i) There are not sufficient workers
who are able, willing, and qualified,
and who will be available at the time
and place needed, to perform the labor
or services involved in the petition,
and

(ii) The employment of the alien in
such labor or services will not ad-
versely affect the wages and working
conditions of workers in the U.S. simi-
larly employed.

(2) [Reserved]

(b) Role of the Employment and Train-
ing Administration (ETA). The issuance
and denial of labor certification under
sec. 218 of the INA has been delegated
by the Secretary to ETA, an agency
within the U.S. Department of Labor
(the Department or DOL). In general,
matters concerning the obligations of
an employer of H-2A workers related to
the labor certification process are ad-
ministered and enforced by ETA. In-
cluded within ETA’s jurisdiction are
issues such as whether U.S. workers
are available, whether adequate re-
cruitment has been conducted, whether
there is a strike or lockout, the meth-
odology for establishing AEWR, wheth-
er workers’ compensation insurance
has been provided, whether employ-
ment was offered to U.S. workers as re-
quired by sec. 218 of the INA and regu-
lations at 20 CFR part 655, subpart B,
and other similar matters. The regula-
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tions pertaining to the issuance and de-
nial of labor certification for tem-
porary alien workers by the ETA are
found in 20 CFR part 655, subpart B.

(c) Role of the Employment Standards
Administration (ESA), Wage and Hour Di-
vision (WHD). (1) The Secretary is au-
thorized to take actions that assure
compliance with the terms and condi-
tions of employment under sec. 218 of
the INA, the regulations at 20 CFR part
655, subpart B, or these regulations, in-
cluding the assessment of civil money
penalties and seeking injunctive relief
and specific performance of contrac-
tual obligations. See 8 U.S.C. 1188(g)(2).

(2) Certain investigatory, inspection,
and law enforcement functions to carry
out the provisions of sec. 218 of the INA
have been delegated by the Secretary
to the ESA, WHD. In general, matters
concerning the obligations under a
work contract between an employer of
H-2A workers and the H-2A workers
and U.S. workers hired in cor-
responding employment by H-2A em-
ployers are enforced by ESA, including
whether employment was offered to
U.S. workers as required under sec. 218
of the INA or 20 CFR part 655, subpart
B, or whether U.S. workers were laid
off or displaced in violation of program
requirements. Included within the en-
forcement responsibility of WHD are
such matters as the payment of re-
quired wages, transportation, meals,
and housing provided during the em-
ployment. The WHD has the responsi-
bility to carry out investigations, in-
spections, and law enforcement func-
tions and in appropriate instances im-
pose penalties, recommend revocation
of existing certification(s) or debar-
ment from future certifications, and
seek injunctive relief and specific per-
formance of contractual obligations,
including recovery of unpaid wages (ei-
ther directly from the employer or in
the case of an H-2A Labor Contractors
(H-2ALC), from the H-2ALC directly
and/or from the insurer who issued the
surety bond to the H-2ALC as required
by 20 CFR part 6565, subpart B and 29
CFR 501.8).

(d) Effect of regulations. The amend-
ments to the INA made by Title IIT of
the TRCA apply to petitions and appli-
cations filed on and after June 1, 1987.
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Accordingly, the enforcement func-
tions carried out by the WHD under the
INA and these regulations apply to the
employment of any H-2A worker and
any other U.S. workers hired by H-2A
employers in corresponding employ-
ment as the result of any application
filed with the Department on and after
June 1, 1987.

§502.2 Coordination of intake between
DOL agencies.

Complaints received by ETA or any
State Workforce Agency (SWA) regard-
ing contractual H-2A labor standards
between the employer and the em-
ployee will be immediately forwarded
to the appropriate WHD office for ap-
propriate action under these regula-
tions.

§502.3 Discrimination prohibited.

(a) No person shall intimidate,
threaten, restrain, coerce, blacklist,
discharge, or in any manner discrimi-
nate against any person who has:

(1) Filed a complaint under or related
to sec. 218 of the INA or these regula-
tions;

(2) Instituted or caused to be insti-
tuted any proceedings related to sec.
218 of the INA or these regulations;

(3) Testified or is about to testify in
any proceeding under or related to sec.
218 of the INA or these regulations;

(4) Exercised or asserted on behalf of
himself or others any right or protec-
tion afforded by sec. 218 of the INA or
these regulations; or

(5) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to sec. 218 of
the INA, or to this subpart or any
other Department regulation promul-
gated pursuant to sec. 218 of the INA.

(b) Allegations of discrimination
against any person under paragraph (a)
of this section will be investigated by
the WHD. Where the WHD has deter-
mined through investigation that such
allegations have been substantiated,
appropriate remedies may be sought.
The WHD may assess civil money pen-
alties, seek injunctive relief, and/or
seek additional remedies necessary to
make the employee whole as a result of
the discrimination, as appropriate, and
may recommend to ETA debarment of
any such violator from future labor
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certification. Complaints alleging dis-
crimination against U.S. workers and
immigrants based on citizenship or im-
migration status may also be for-
warded by the WHD to the Department
of Justice, Civil Rights Division, Office
of Special Counsel for Immigration-Re-
lated Unfair Employment Practices.

§502.4 Waiver of rights prohibited.

No person shall seek to have an H-2A
worker, or other U.S. worker hired in
corresponding employment by an H-2A
employer, waive any rights conferred
under sec. 218 of the INA, the regula-
tions at 20 CFR part 655, Subpart B, or
under these regulations. Any agree-
ment by an employee purporting to
waive or modify any rights inuring to
said person under the INA or these reg-
ulations shall be void as contrary to
public policy, except that a waiver or
modification of rights or obligations
hereunder in favor of the Secretary
shall be valid for purposes of enforce-
ment of the provisions of the INA or
these regulations. This does not pre-
vent agreements to settle private liti-
gation.

§502.5 Investigation authority of Sec-
retary.

(a) General. The Secretary, either
pursuant to a complaint or otherwise,
shall, as may be appropriate, inves-
tigate and, in connection therewith,
enter and inspect such places (includ-
ing housing) and such vehicles, and
such records (and make transcriptions
thereof), question such persons and
gather such information as deemed
necessary by the Secretary to deter-
mine compliance with contractual obli-
gations under sec. 218 of the INA or
these regulations.

(b) Failure to cooperate with an inves-
tigation. Where any employer (or em-
ployer’s agent or attorney) using the
services of an H-2A worker does not co-
operate with an investigation con-
cerning the employment of H-2A work-
ers or U.S. workers hired in cor-
responding employment, the WHD shall
report such occurrence to ETA and
may recommend that ETA revoke the
existing certification that is the basis
for the employment of the H-2A work-
ers giving rise to the investigation, and
the WHD may recommend to ETA the
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debarment of the employer from future
certification for up to 3 years. In addi-
tion, the WHD may take such action as
may be appropriate, including the
seeking of an injunction and/or assess-
ing civil money penalties, against any
person who has failed to permit the
WHD to make an investigation.

(c) Confidential investigation. The Sec-
retary shall conduct investigations in a
manner that protects the confiden-
tiality of any complainant or other
person who provides information to the
Secretary in good faith.

(d) Report of wviolations. Any person
may report a violation of the work con-
tract obligations of sec. 218 of the INA
or these regulations to the Secretary
by advising any local office of the
SWA, ETA, WHD, or any other author-
ized representative of the Secretary.
The office or person receiving such a
report shall refer it to the appropriate
office of DOL, WHD for the geographic
area in which the reported violation is
alleged to have occurred.

§502.6 Cooperation with DOL officials.

All persons must cooperate with any
official of the DOL assigned to perform
an investigation, inspection, or law en-
forcement function pursuant to the
INA and these regulations during the
performance of such duties. The WHD
will take such action as it deems ap-
propriate, including seeking an injunc-
tion to bar any failure to cooperate
with an investigation and/or assessing
a civil money penalty therefore. In ad-
dition, the WHD will report the matter
to ETA, and the WHD may recommend
to ETA the debarment of the employer
from future certification and/or rec-
ommend that the person’s existing
labor certification be revoked. In addi-
tion, Federal statutes prohibiting per-
sons from interfering with a Federal of-
ficer in the course of official duties are
found at 18 U.S.C. 111 and 18 U.S.C.
1114.

§502.7 Accuracy of information, state-
ments, data.

Information, statements and data
submitted in compliance with provi-
sions of the Act or these regulations
are subject to 18 U.S.C. 1001, which pro-
vides, with regard to statements or en-
tries generally, that whoever, in any
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matter within the jurisdiction of any
department or agency of the TU.S.
knowingly and willfully falsifies, con-
ceals or covers up by any trick,
scheme, or device a material fact, or
makes any false, fictitious or fraudu-
lent statements or representations, or
makes or uses any false writing or doc-
ument knowing the same to contain
any false, fictitious or fraudulent
statement or entry, shall be fined not
more than $10,000 or imprisoned not
more than 5 years, or both.

§502.8 Surety bond.

(a) H-2ALCs shall obtain a surety
bond to assure compliance with the
provisions of this part and 20 CFR part
655, subpart B for each labor certifi-
cation being sought. The H-2ALC shall
attest on the application for labor cer-
tification that such a bond meeting all
the requirements of this section has
been obtained and shall provide on the
labor certification application form in-
formation that fully identifies the sur-
ety, including the name, address and
phone number of the surety, and which
identifies the bond by number or other
identifying designation.

(b) The bond shall be payable to the
Administrator, Wage and Hour Divi-
sion, United States Department of
Labor. It shall obligate the surety to
pay any sums to the Administrator,
WHD, for wages and benefits owed to
H-2A and U.S. workers, based on a final
decision finding a violation or viola-
tions of this part or 20 CFR part 655,
subpart B relating to the labor certifi-
cation the bond is intended to cover.
The aggregate liability of the surety
shall not exceed the face amount of the
bond. The bond shall be written to
cover liability incurred during the
term of the period listed in the applica-
tion for labor certification made by the
H-2ALC, and shall be amended to cover
any extensions of the labor certifi-
cation requested by the H-2ALC. Sur-
ety bonds may not be canceled or ter-
minated unless 30 days’ notice is pro-
vided by the surety to the Adminis-
trator, WHD.

(c) The bond shall be in the amount
of $5,000 for a labor certification for
which a H-2ALC will employ fewer
than 25 employees, $10,000 for a labor
certification for which a H-2ALC will
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employ 25 to 49 employees, and $20,000
for a labor certification for which a H-
2ALC will employ 50 or more employ-
ees. The amount of the bond may be in-
creased by the Administrator, WHD
after notice and an opportunity for
hearing when it is shown based on ob-
jective criteria that the amount of the
bond is insufficient to meet potential
liabilities.

§502.10 Definitions.

(a) Definitions of terms used in this
part. For the purpose of this part:

Administrative Law Judge (ALJ) means
a person within the Department’s Of-
fice of Administrative Law Judges ap-
pointed pursuant to 5 U.S.C. 3105, or a
panel of such persons designated by the
Chief Administrative Law Judge from
the Board of Alien Labor Certification
Appeals (BALCA) established by part
656 of this chapter, which will hear and
decide appeals as set forth at 20 CFR
655.115.

Administrator, WHD means the Ad-
ministrator of the Wage and Hour Divi-
sion (WHD), ESA and such authorized
representatives as may be designated
to perform any of the functions of the
Administrator, WHD under this part.

Adverse effect wage rate (AEWR)
means the minimum wage rate that
the Administrator of the Office of For-
eign Labor Certification (OFLC) has
determined must be offered and paid to
every H-2A worker employed under the
DOL-approved Application for Tem-
porary Employment Certification in a
particular occupation and/or area, as
well as to U.S. workers hired by em-
ployers into corresponding employ-
ment during the H-2A recruitment pe-
riod, to ensure that the wages of simi-
larly employed U.S. workers will not
be adversely affected.

Agent means a legal entity or person,
such as an association of agricultural
employers, or an attorney for an asso-
ciation, that—

(1) Is authorized to act on behalf of
the employer for temporary agricul-
tural labor certification purposes;

(2) Is not itself an employer, or a
joint employer, as defined in this sec-
tion, with respect to a specific applica-
tion; and

(3) Is not under suspension, debar-
ment, expulsion, or disbarment from
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practice before any court or the De-
partment, the Board of Immigration
Appeals, the immigration judges, or
DHS under 8 CFR 292.3, 1003.101.

Agricultural association means any
nonprofit or cooperative association of
farmers, growers, or ranchers (includ-
ing but not limited to processing estab-
lishments, canneries, gins, packing
sheds, nurseries, or other fixed-site ag-
ricultural employers), incorporated or
qualified under applicable State law,
that recruits, solicits, hires, employs,
furnishes, houses or transports any
worker that is subject to sec. 218 of the
INA. An agricultural association may
act as the agent of an employer for
purposes of filing an H-2A Application
for Temporary Employment Certification,
and may also act as the sole or joint
employer of H-2A workers.

Application for Temporary Employment
Certification means the Office of Man-
agement and Budget (OMB)-approved
form submitted by an employer to se-
cure a temporary agricultural labor
certification determination from DOL.
A complete submission of the Applica-
tion for Temporary Employment Certifi-
cation includes the form and the initial
recruitment report.

Area of intended employment means
the geographic area within normal
commuting distance of the place
(worksite address) of the job oppor-
tunity for which the certification is
sought. There is no rigid measure of
distance which constitutes a normal
commuting area, because there may be
widely varying factual circumstances
among different areas (e.g., average
commuting times, barriers to reaching
the worksite, quality of the regional
transportation network, etc.). If the
place of intended employment is within
a Metropolitan Statistical Area (MSA),
including a multistate MSA, any place
within the MSA is deemed to be within
normal commuting distance of the
place of intended employment. The
borders of MSAs are not controlling in
the identification of the normal com-
muting area; a location outside of an
MSA may be within normal commuting
distance of a location that is inside
(e.g., near the border of) the MSA.

Department of Homeland Security
(DHS) means the Federal agency hav-
ing control over certain immigration
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functions that, through its sub-agency,
United States Citizenship and Immigra-
tion Services (USCIS), maKkes the deter-
mination under the INA on whether to
grant visa petitions filed by employers
seeking H-2A workers to perform tem-
porary agricultural work in the U.S.

DOL or Department means the United
States Department of Labor.

Eligible worker means an individual
who is not an unauthorized alien (as
defined in sec. 274A(h)(3) of the INA, 8
U.S.C. 1324a(h)(3)) with respect to the
employment in which the worker is en-
gaging.

Employee means employee as defined
under the general common law of agen-
cy. Some of the factors relevant to the
determination of employee status in-
clude: the hiring party’s right to con-
trol the manner and means by which
the work is accomplished; the skill re-
quired to perform the work; the source
of the instrumentalities and tools for
accomplishing the work; the location
of the work; the hiring party’s discre-
tion over when and how long to work;
and whether the work is part of the
regular business of the hiring party.
Other applicable factors may be consid-
ered and no one factor is dispositive.

Employer means a person, firm, cor-
poration or other association or orga-
nization that:

(1) Has a place of business (physical
location) in the U.S. and a means by
which it may be contacted for employ-
ment;

(2) Has an employer relationship with
respect to H-2A employees or related
U.S. workers under this part; and

(3) Possesses, for purposes of filing an
Application for Temporary Employment
Certification, a valid Federal Employer
Identification Number (FEIN).

Employment Service (ES) refers to the
system of Federal and state entities re-
sponsible for administration of the
labor certification process for tem-
porary and seasonal agricultural em-
ployment of nonimmigrant foreign
workers. This includes the SWAs and
OFLC, including the National Proc-
essing Centers (NPCs).

Employment Standards Administration
(ESA) means the agency within DOL
that includes the WHD, and which is
charged with carrying out certain in-
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vestigative and enforcement functions
of the Secretary under the INA.

Employment and Training Administra-
tion (ETA) means the agency within the
DOL that includes OFLC.

Federal holiday means a legal public
holiday as defined at 5 U.S.C. 6103.

Fixed-site employer means any person
engaged in agriculture who meets the
definition of an employer as those
terms are defined in this part who owns
or operates a farm, ranch, processing
establishment, cannery, gin, packing
shed, nursery, or other similar fixed-
site location where agricultural activi-
ties are performed and who recruits,
solicits, hires, employs, houses, or
transports any worker subject to sec.
218 of the INA or these regulations as
incident to or in conjunction with the
owner’s or operator’s own agricultural
operation. For purposes of this part,
person includes any individual, partner-
ship, association, corporation, coopera-
tive, joint stock company, trust, or
other organization with legal rights
and duties.

H-2A Labor Contractor (H-2ALC)
means any person who meets the defi-
nition of employer in this section and
is not a fixed-site employer, an agricul-
tural association, or an employee of a
fixed-site employer or agricultural as-
sociation, as those terms are used in
this part, who recruits, solicits, hires,
employs, furnishes, houses, or trans-
ports any worker subject to sec. 218 of
the INA or these regulations.

H-2A worker means any temporary
foreign worker who is lawfully present
in the U.S. to perform agricultural
labor or services of a temporary or sea-

sonal nature pursuant to sec.
101(a)(15)(H)(ii)(a) of the INA, as
amended.

INA/Act means the Immigration and
Nationality Act, as amended, 8 U.S.C.
1101 et seq.

Job offer means the offer made by an
employer or potential employer of H-
2A workers to eligible workers describ-
ing all the material terms and condi-
tions of employment, including those
relating to wages, working conditions,
and other benefits.

Job opportunity means a job opening
for temporary, full-time employment
at a place in the U.S. to which a U.S.
worker can be referred.
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Joint employment means that where
two or more employers each have suffi-
cient definitional indicia of employ-
ment to be considered the employer of
an employee, those employers will be
considered to jointly employ that em-
ployee. Each employer in a joint em-
ployment relationship to an employee
is considered a ‘‘joint employer’” of
that employee.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent of the ETA that provides na-
tional leadership and policy guidance
and develops regulations and proce-
dures to carry out the responsibilities
of the Secretary under the INA con-
cerning the admission of foreign work-
ers to the U.S. to perform work de-
scribed in sec. 101(a)(15)(H)(ii)(a) of the
INA, as amended.

Positive recruitment means the active
participation of an employer or its au-
thorized hiring agent in recruiting and
interviewing qualified and eligible indi-
viduals in the area where the employ-
er’s job opportunity is located and any
other State designated by the Sec-
retary as an area of traditional or ex-
pected labor supply with respect to the
area where the employer’s job oppor-
tunity is located, in an effort to fill
specific job openings with U.S. work-
ers.

Prevailing means with respect to
practices engaged in by employers and
benefits other than wages provided by
employers, that:

(1) Fifty percent or more of employ-
ers in an area and for an occupation en-
gage in the practice or offer the ben-
efit; but only if

(2) This 50 percent or more of employ-
ers also employs in aggregate 50 per-
cent or more of U.S. workers in the oc-
cupation and area (including H-2A and
non-H-2A employers for purposes of de-
terminations concerning the provision
of family housing, frequency of wage
payments, and workers supplying their
own bedding, but non-H-2A employers
only for determinations concerning the
provision of advance transportation
and the utilization of H-2ALCs).

Prevailing hourly wage means the
hourly wage determined by the SWA to
be prevailing in the area in accordance
with State-based wage surveys.
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Prevailing piece rate means that
amount that is typically paid to an ag-
ricultural worker per piece (which in-
cludes, but is not limited to, a load,
bin, pallet, bag, bushel, etc.) to be de-
termined by the SWA according to a
methodology published by the Depart-
ment. As is currently the case, the unit
of production will be required to be
clearly described; e.g., a field box of or-
anges (1%2 bushels), a bushel of pota-
toes, and Eastern apple box (12 metric
bushels), a flat of strawberries (twelve
quarts), etc.

Representative means a person or enti-
ty employed by, or duly authorized to
act on behalf of, the employer with re-
spect to activities entered into for,
and/or attestations made with respect
to, the Application for Temporary Em-
ployment Certification.

Secretary means the Secretary of the
United States Department of Labor or
the Secretary’s designee.

State Workforce Agency (SWA) means
the State government agency that re-
ceives funds pursuant to the Wagner-
Peyser Act to administer the public
labor exchange delivered through the
State’s One-Stop delivery system in ac-
cordance with the Wagner-Peyser Act,
29 U.S.C. 49, et seq. Separately, SWAs
receive ETA grants, administered by
OFLC, to assist them in performing
certain activities related to foreign
labor certification, including con-
ducting housing inspections.

Successor in interest means that, in de-
termining whether an employer is a
successor in interest, the factors used
under Title VII of the Civil Rights Act
and the Vietnam Era Veterans’ Read-
justment Assistance Act will be consid-
ered. When considering whether an em-
ployer is a successor for purposes of
this part, the primary consideration
will be the personal involvement of the
firm’s ownership, management, super-
visors, and others associated with the
firm in the violations resulting in a de-
barment recommendation. Normally,
wholly new management or ownership
of the same business operation, one in
which the former management or
owner does not retain a direct or indi-
rect interest, will not be deemed to be
a successor in interest for purposes of
debarment. A determination of wheth-
er or not a successor in interest exists
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is based on the entire circumstances
viewed in their totality. The factors to
be considered include:

(1) Substantial continuity of the
same business operations;

(2) Use of the same facilities;

(3) Continuity of the work force;

(4) Similarity of jobs and working
conditions;

(5) Similarity of supervisory per-
sonnel;

(6) Similarity in machinery, equip-
ment, and production methods;

(7) Similarity of products and serv-
ices; and

(8) The ability of the predecessor to
provide relief.

Temporary agricultural labor certifi-
cation means the certification made by
the Secretary with respect to an em-
ployer seeking to file with DHS a visa
petition to employ one or more foreign
nationals as an H-2A worker, pursuant
to secs. 101(a)(15)(H)(ii)(a), 214(a) and
(c), and 218 of the INA that:

(1) There are not sufficient workers
who are able, willing, and qualified,
and who will be available at the time
and place needed, to perform the agri-
cultural labor or services involved in
the petition, and

(2) The employment of the foreign
worker in such agricultural labor or
services will not adversely affect the
wages and working conditions of work-
ers in the U.S. similarly employed as
stated at 8 U.S.C. 1101(a)(15)(H){i)(a),
1184(a) and (c), and 1188.

United States (U.S.), when used in a
geographic sense, means the conti-
nental United States, Alaska, Hawaii,
the Commonwealth of Puerto Rico, and
the territories of Guam, the Virgin Is-
lands, and, as of the transition pro-
gram effective date, as defined in the
Consolidated Natural Resources Act of
2008, Public Law 110-229, Title VII, the
Commonwealth of the Northern Mar-
iana Islands.

U.S. worker means a worker who is:

(1) A citizen or national of the U.S.,
or;

(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under sec. 207 of
the INA, is granted asylum under sec.
208 of the INA, or is an immigrant oth-
erwise authorized (by the INA or by
DHS) to be employed in the U.S.
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Wages means all forms of cash remu-
neration to a worker by an employer in
payment for personal services.

Work contract means all the material
terms and conditions of employment
relating to wages, hours, working con-
ditions, and other benefits, required by
the applicable regulations in subpart B
of 20 CFR part 655, Labor Certification
for Temporary Agricultural Employment
of H-2A Aliens in the U.S. (H-2A Work-
ers), or these regulations, including
those terms and conditions attested to
by the H-2A employer, which contract
between the employer and the worker
may be in the form of a separate writ-
ten document. In the absence of a sepa-
rate written work contract incor-
porating the required terms and condi-
tions of employment, agreed to by both
the employer and the worker, the work
contract at a minimum shall be the
terms of the job order, as provided in 20
CFR part 653, subpart F, and covered
provisions of the work contract shall
be enforced in accordance with these
regulations.

(b) Definition of agricultural labor or
services of a temporary or seasonal na-
ture. For the purposes of this part, agri-
cultural labor or services of a temporary
or seasonal nature means the following:

(1) Agricultural labor or services, pursu-
ant to sec. 101(a)(15)(H)(ii)(a) of the INA
(8 U.S.C. 1101(a)(15)(H)(ii)(a)), is defined
as:

(i) Agricultural labor as defined and
applied in sec. 3121(g) of the Internal
Revenue Code of 1954 at 26 TU.S.C.
3121(g);

(ii) Agriculture as defined and applied
in sec. 3(f) of the Fair Labor Standards
Act of 1938 (FLSA) at 29 U.S.C. 203(f)
(Work performed by H-2A workers, or
workers in corresponding employment,
that is not defined as agriculture in
sec. 3(f) is subject to the provisions of
the FLSA as provided therein, includ-
ing the overtime provisions in sec. 7(a)
at 29 U.S.C. 207(a));

(iii) The pressing of apples for cider
on a farm;

(iv) Logging employment; or

(v) Handling, planting, drying, pack-
ing, packaging, processing, freezing,
grading, storing, or delivering to stor-
age or to market or to a carrier for
transportation to market, in its un-
manufactured state, any agricultural
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or horticultural commodity while in
the employ of the operator of a farm
where no H-2B workers are employed
to perform the same work at the same
establishment; or

(vi) Other work typically performed
on a farm that is not specifically listed
on the Application for Temporary Em-
ployment Certification and is minor (i.e.,
less than 20 percent of the total time
worked on the job duties and activities
that are listed on the Application for
Temporary Employment Certification) and
incidental to the agricultural labor or
services for which the H-2A worker was
sought.

(2) An occupation included in either
of the statutory definitions cited in
paragraphs (b)(1)(i) and (ii) of this sec-
tion is agricultural labor or services, not-
withstanding the exclusion of that oc-
cupation from the other statutory defi-
nition.

(1) Agricultural labor for purposes of
paragraph (b)(1)(i) of this section
means all services performed:

(A) On a farm, in the employ of any
person, in connection with cultivating
the soil, or in connection with raising
or harvesting any agricultural or horti-
cultural commodity, including the
raising, shearing, feeding, caring for,
training, and management of livestock,
bees, poultry, and furbearing animals
and wildlife;

(B) In the employ of the owner or
tenant or other operator of a farm, in
connection with the operation or main-
tenance of such farm and its tools and
equipment, or in salvaging timber or
clearing land of brush and other debris
left by a hurricane, if the major part of
such service is performed on a farm;

(C) In connection with the production
or harvesting of any commodity de-
fined as an agricultural commodity in
sec. 15(g) of the Agricultural Marketing
Act, as amended at 12 U.S.C. 1141j, or in
connection with the ginning of cotton,
or in connection with the operation or
maintenance of ditches, canals, res-
ervoirs, or waterways, not owned or op-
erated for profit, used exclusively for
supplying and storing water for farm-
ing purposes;

(D)(1) In the employ of the operator
of a farm in handling, planting, drying,
packing, packaging, processing, freez-
ing, grading, storing, or delivering to
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storage or to market or to a carrier for
transportation to market, in its un-
manufactured state, any agricultural
or horticultural commodity, but only if
such operator produced more than one-
half of the commodity with respect to
which such service is performed;

(2) In the employ of a group of opera-
tors of farms (other than a cooperative
organization) in the performance of
service described in paragraph
(b)(2)(1)(A) of this section, but only if
such operators produced all of the com-
modity with respect to which such
service is performed. For purposes of
this paragraph, any unincorporated
group of operators will be deemed a co-
operative organization if the number of
operators comprising such group is
more than 20 at any time during the
calendar quarter in which such service
is performed;

(3) The provisions of paragraphs
(0)(2)A)(D)(I) and (2) of this section do
not apply to services performed in con-
nection with commercial canning or
commercial freezing or in connection
with any agricultural or horticultural
commodity after its delivery to a ter-
minal market for distribution for con-
sumption; or

(4) On a farm operated for profit if
such service is not in the course of the
employer’s trade or business and is not
domestic service in a private home of
the employer.

(E) For the purposes of this section,
the term farm includes stock, dairy,
poultry, fruit, fur-bearing animals, and
truck farms, plantations, ranches,
nurseries, ranges, greenhouses or other
similar structures used primarily for
the raising of agricultural or horti-
cultural commodities, and orchards.
See sec. 3121(g) of the Internal Revenue
Code of 1986 (26 U.S.C. 3121(g)).

(ii) Agriculture. For purposes of para-
graph (b)(1)(ii) of this section agri-
culture means farming in all its
branches and among other things in-
cludes the cultivation and tillage of
the soil, dairying, the production, cul-
tivation, growing, and harvesting of
any agricultural or horticultural com-
modities (including commodities as de-
fined as agricultural commodities in 12
U.S.C. 1141j(g)), the raising of live-
stock, bees, fur-bearing animals, or
poultry, and any practices (including
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any forestry or lumbering operations)
performed by a farmer or on a farm as
an incident to or in conjunction with
such farming operations, including
preparation for market, delivery to
storage or to market or to carriers for
transportation to market. See sec. 29
U.S.C. 203(f), as amended.

(iii) Agricultural commodity. For pur-
poses of paragraph (b)(1)(ii) of this sec-
tion, agricultural commodity includes, in
addition to other agricultural commod-
ities, crude gum (oleoresin) from a liv-
ing tree, and gum spirits of turpentine
and gum rosin as processed by the
original producer of the crude gum
(oleoresin) from which derived. Gum
spirits of turpentine means spirits of tur-
pentine made from gum (oleoresin)
from a living tree and gum rosin means
rosin remaining after the distillation
of gum spirits of turpentine. See 12
U.S.C. 1141j(g) (sec. 15(g) of the Agricul-
tural Marketing Act, as amended), and
7U.S.C. 92.

(3) Of a temporary or seasonal nature—
(i) On a seasonal or other temporary
basis. For the purposes of this part, of a
temporary or seasonal nature means on a
seasonal or other temporary basis, as de-
fined in the WHD’s regulation at 29
CFR 500.20 under the Migrant and Sea-
sonal Agricultural Worker Protection
Act (MSPA).

(ii) MSPA definition. The definition of
on a seasonal or other temporary basis
found in MSPA is summarized as fol-
lows:

(A) Labor is performed on a seasonal
basis where, ordinarily, the employ-
ment pertains to or is of the kind ex-
clusively performed at certain seasons
or periods of the year and which, from
its nature, may not be continuous or
carried on throughout the year. A
worker who moves from one seasonal
activity to another, while employed in
agriculture or performing agricultural
labor, is employed on a seasonal basis
even though the worker may continue
to be employed during a major portion
of the year.

(B) A worker is employed on other
temporary basis where the worker is em-
ployed for a limited time only or the
worker’s performance is contemplated
for a particular piece of work, usually
of short duration. Generally, employ-
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ment which is contemplated to con-
tinue indefinitely is not temporary.

(C) On a seasonal or other temporary
basis does not include

(I) The employment of any foreman
or other supervisory employee who is
employed by a specific agricultural em-
ployer or agricultural association es-
sentially on a year round basis; or

(2) The employment of any worker
who is living at his or her permanent
place of residence, when that worker is
employed by a specific agricultural em-
ployer or agricultural association on
essentially a year round basis to per-
form a variety of tasks for his or her
employer and is not primarily em-
ployed to do field work.

(iii) Temporary. For the purposes of
this part, the definition of temporary in
paragraph (b)(3) of this section refers
to any job opportunity covered by this
part where the employer needs a work-
er for a position for a limited period of
time, including, but not limited, to a
peakload need, which is generally less
than 1 year, unless the original tem-
porary agricultural labor certification
is extended pursuant to 20 CFR 655.110.

Subpart B—Enforcement of Work
Contracts

§502.15

The investigation, inspections and
law enforcement functions to carry out
the provisions of sec. 218 of the INA, as
provided in these regulations for en-
forcement by the WHD, pertain to the
employment of any H-2A worker and
any other U.S. worker hired in cor-
responding employment by an H-2A
employer. Such enforcement includes
work contract provisions as defined in
§501.10(a). The work contract also in-
cludes those employment benefits
which are required to be stated in the
job offer, as prescribed in 20 CFR
655.104.

Enforcement.

§502.16 Sanctions and remedies—Gen-
eral.

Whenever the Secretary believes that
the H-2A provisions of the INA or these
regulations have been violated such ac-
tion shall be taken and such pro-
ceedings instituted as deemed appro-
priate, including (but not limited to)
the following:
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(a) Institute appropriate administra-
tive proceedings, including: The recov-
ery of unpaid wages, including wages
owed to U.S. workers as a result of a
layoff or displacement prohibited by
these rules (either directly from the
employer, a successor in interest, or in
the case of an H-2ALC also by claim
against any surety who issued a bond
to the H-2ALC); the enforcement of
covered provisions of the work con-
tract as set forth in 29 CFR 501.10(a);
the assessment of a civil money pen-

alty; reinstatement; or the rec-
ommendation of debarment for up to 3
years.

(b) Petition any appropriate District
Court of the U.S. for temporary or per-
manent injunctive relief, including the
withholding of unpaid wages and/or re-
instatement, to restrain violation of
the H-2A provisions of the INA, 20 CFR
part 655, Subpart B, or these regula-
tions by any person.

(c) Petition any appropriate District
Court of the U.S. for specific perform-
ance of covered contractual obliga-
tions.

§502.17

The taking of any one of the actions
referred to above shall not be a bar to
the concurrent taking of any other ac-
tion authorized by the H-2A provisions
of the Act and these regulations, or the
regulations of 20 CFR part 655.

Concurrent actions.

§502.18 Representation of the Sec-
retary.

(a) Except as provided in 28 U.S.C.
518(a) relating to litigation before the
Supreme Court, the Solicitor of Labor
may appear for and represent the Sec-
retary in any civil litigation brought
under the Act.

(b) The Solicitor of Labor, through
authorized representatives, shall rep-
resent the Administrator, WHD and the
Secretary in all administrative hear-
ings under the H-2A provisions of the
Act and these regulations.

§502.19 Civil money penalty assess-
ment.

(a) A civil money penalty may be as-
sessed by the Administrator, WHD for
each violation of the work contract as
set forth in §501.10(a) of these regula-
tions.
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(b) In determining the amount of
penalty to be assessed for any violation
of the work contract as provided in the
H-2A provisions of the Act or these
regulations the Administrator, WHD
shall consider the type of violation
committed and other relevant factors.
The matters which may be considered
include, but are not limited to, the fol-
lowing:

(1) Previous history of violation or
violations of the H-2A provisions of the
Act and these regulations;

(2) The number of H-2A employees,
corresponding U.S. employees or those
U.S. workers individually rejected for
employment affected by the violation
or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made in good faith to com-
ply with the H-2A provisions of the Act
and these regulations;

(5) Explanation of person charged
with the violation or violations;

(6) Commitment to future compli-
ance, taking into account the public
health, interest or safety, and whether
the person has previously violated the
H-2A provisions of the Act;

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury to the workers.

(c) A civil money penalty for viola-
tion of the work contract will not ex-
ceed $1,000 for each violation com-
mitted (with each failure to pay a
worker properly or to honor the terms
or conditions of a worker’s employ-
ment that is required by sec. 218 of the
INA, 20 CFR 655, subpart B, or these

regulations constituting a separate
violation), with the following excep-
tions:

(1) For a willful failure to meet a
covered condition of the work contract,
or for willful discrimination, the civil
money penalty shall not exceed $5,000
for each such violation committed
(with each willful failure to honor the
terms or conditions of a worker’s em-
ployment that are required by sec. 218
of the INA, 20 CFR 655, subpart B, or
these regulations constituting a sepa-
rate violation);
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(2) For a violation of a housing or
transportation safety and health provi-
sion of the work contract that proxi-
mately causes the death or serious in-
jury of any worker, the civil money
penalty shall not exceed $25,000 per
worker, unless the violation is a repeat
or willful violation, in which case the
penalty shall not exceed $50,000 per
worker, or unless the employer failed,
after notification, to cure the specific
violation, in which case the penalty
shall not exceed $100,000 per worker.

(3) For purposes of paragraph (c)(2) of
this section, the term serious injury
means:

(i) Permanent loss or substantial im-
pairment of one of the senses (sight,
hearing, taste, smell, tactile sensa-
tion);

(ii) Permanent loss or substantial im-
pairment of the function of a bodily
member, organ, or mental faculty, in-
cluding the loss of all or part of an
arm, leg, foot, hand or other body part;
or

(iii) Permanent paralysis or substan-
tial impairment that causes loss of
movement or mobility of an arm, leg,
foot, hand or other body part.

(d) A civil money penalty for failure
to cooperate with a WHD investigation
shall not exceed $5,000 per investiga-
tion;

(e) For a willful layoff or displace-
ment of any similarly employed U.S.
worker in the occupation that is the
subject of the Application for Temporary
Employment Certification in the area of
intended employment within 60 days of
the date of need other than for a law-
ful, job-related reason, except that
such layoff shall be permitted where all
H-2A workers were laid off first, the
civil penalty shall not exceed $10,000
per violation per worker.

§502.20 Debarment and revocation.

(a) The WHD shall recommend to the
Administrator, OFLC the debarment of
any employer and any successor in in-
terest to that employer (or the employ-
er’s attorney or agent if they are a re-
sponsible party) if the WHD finds that
the employer substantially violated a
material term or condition of its tem-
porary labor certification for the em-
ployment of domestic or nonimmigrant
workers.
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(b) For purposes of this section, a
substantial violation includes:

(1) A pattern or practice of acts of
commission or omission on the part of
the employer or the employer’s agent
which:

(i) Are significantly injurious to the
wages, benefits required to be offered
under the H-2A program, or working
conditions of a significant number of
the employer’s U.S. or H-2A workers;

(ii) Reflect a significant failure to
offer employment to all qualified do-
mestic workers who applied for the job
opportunity for which certification was
being sought, except for lawful job-re-
lated reasons;

(iii) Reflect a willful failure to com-
ply with the employer’s obligations to
recruit U.S. workers as set forth in this
subpart; or

(iv) Reflect the employment of an H-
2A worker outside the area of intended
employment, or in an activity/activi-
ties, not listed in the job order (other
than an activity minor and incidental
to the activity/activities listed in the
job order), or after the period of em-
ployment specified in the job order and
any approved extension;

(2) A significant failure to cooperate
with a DOL investigation or with a
DOL official performing an investiga-
tion, inspection, or law enforcement
function under sec. 218 of the INA, 8
U.S.C. 1188, this subpart, or 29 CFR
part 501 (ESA enforcement of contrac-
tual obligations); or

(3) A significant failure to comply
with one or more sanctions or remedies
imposed by the ESA for violation(s) of
obligations found by that agency (if ap-
plicable), or with one or more decisions
or orders of the Secretary or a court
order secured by the Secretary under
sec. 218 of the INA, 8 U.S.C. 1188, this
subpart, or 29 CFR part 501 (ESA en-
forcement of contractual obligations);
or

(4) A single heinous act showing such
flagrant disregard for the law that fu-
ture compliance with program require-
ments cannot reasonably be expected.

(c) Procedures for Debarment Rec-
ommendation. The WHD will send to
the employer a Notice of Recommended
Debarment. The Notice of Recommended
Debarment must be in writing, must
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state the reason for the debarment rec-
ommendation, including a detailed ex-
planation of the grounds for and the
duration of the recommended debar-
ment. The debarment recommendation
will be forwarded to the Administrator,
OFLC. The Notice of Recommended De-
barment shall be issued no later than 2
years after the occurrence of the viola-
tion.

(d) The WHD may recommend to the
Administrator, OFLC the revocation of
a temporary agricultural labor certifi-
cation if the WHD finds that the em-
ployer:

(1) Willfully violated a material term
or condition of the approved temporary
agricultural labor certification, work
contract, or this part, unless otherwise
provided under paragraphs (d)(2)
through (4) of this section.

(2) Failed, after notification, to cure
a substantial violation of the applica-
ble housing standards set out in 20 CFR
655.104(d);

(3) Failed to cooperate with a DOL
investigation or with a DOL official
performing an investigation, inspec-
tion, or law enforcement function
under sec. 218 of the INA, 8 U.S.C. 1188,
this subpart, or 29 CFR part 501 (ESA
enforcement of contractual obliga-
tions); or

(4) Failed to comply with one or more
sanctions or remedies imposed by the
ESA for violation(s) of obligations
found by that agency (if applicable), or
with one or more decisions or orders of
the Secretary or a court order Secured
by the Secretary under sec. 218 of the
INA, 8 U.S.C. 1188, this subpart, or 29
CFR part 501 (ESA enforcement of con-
tractual obligations).

(e) In considering a recommendation
made by the WHD to debar an em-
ployer or to revoke a temporary agri-
cultural labor certification, the Ad-
ministrator, OFLC shall treat final
agency determinations that the em-
ployer has committed a violation as res
judicata and shall not reconsider those
determinations.

§502.21 Failure to cooperate with in-
vestigations.

No person shall refuse to cooperate
with any employee of the Secretary
who is exercising or attempting to ex-
ercise this investigative or enforce-
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ment authority. As stated in §§501.6
and 501.19 of this part, a civil money
penalty may be assessed for each fail-
ure to cooperate with an investigation,
and other appropriate relief may be
sought. In addition, the WHD shall re-
port each such occurrence to ETA, and
ETA may debar the employer from fu-
ture certification. The WHD may also
recommend to ETA that an existing
certification be revoked. The taking of
any one action shall not bar the taking
of any additional action.

§502.22 Civil money penalties—pay-
ment and collection.

Where the assessment is directed in a
final order by the Administrator, WHD,
by an ALJ, or by the ARB, the amount
of the penalty is due within 30 days and
payable to the United States Depart-
ment of Labor. The person assessed
such penalty shall remit promptly the
amount thereof as finally determined,
to the Administrator, WHD by certified
check or by money order, made payable
to the order of Wage and Hour Division,
United States Department of Labor. The
remittance shall be delivered or mailed
to the WHD Regional Office for the
area in which the violations occurred.

Subpart C—Administrative
Proceedings

§502.30 Applicability of procedures
and rules.

The procedures and rules contained
herein prescribe the administrative
process that will be applied with re-
spect to a determination to impose an
assessment of civil money penalties,
and which may be applied to the en-
forcement of covered provisions of the
work contract as set forth in §501.10(a),
including the collection of unpaid
wages due as a result of any violation
of the H-2A provisions of the Act or of
these regulations. Except with respect
to the imposition of civil money pen-
alties, the Secretary may, in the Sec-
retary’s discretion, seek enforcement
action in Federal court without resort
to any administrative proceedings.
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PROCEDURES RELATING TO HEARING

§502.31 Written notice of determina-
tion required.

Whenever the Administrator, WHD
decides to assess a civil money penalty
or to proceed administratively to en-
force covered contractual obligations,
including the recovery of unpaid wages,
the person against whom such action is
taken shall be notified in writing of
such determination.

§502.32 Contents of notice.

The notice required by §501.31 shall:

(a) Set forth the determination of the
Administrator, WHD including the
amount of any unpaid wages due or ac-
tions necessary to fulfill a covered con-
tractual obligation, the amount of any
civil money penalty assessment and
the reason or reasons therefore.

(b) Set forth the right to request a
hearing on such determination.

(c) Inform any affected person or per-
sons that in the absence of a timely re-
quest for a hearing, the determination
of the Administrator, WHD shall be-
come final and unappealable.

(d) Set forth the time and method for
requesting a hearing, and the proce-
dures relating thereto, as set forth in
§501.33.

§502.33 Request for hearing.

(a) Any person desiring review of a
determination referred to in §501.32, in-
cluding judicial review, shall make a
written request for an administrative
hearing to the official who issued the
determination at the WHD address ap-
pearing on the determination notice,
no later than 30 days after issuance of
the notice referred to in §501.32.

(b) No particular form is prescribed
for any request for hearing permitted
by this part. However, any such request
shall:

(1) Be typewritten or legibly written;

(2) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(3) State the specific reason or rea-
sons why the person requesting the
hearing believes such determination is
in error;

(4) Be signed by the person making
the request or by an authorized rep-
resentative of such person; and
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(5) Include the address at which such
person or authorized representative de-
sires to receive further communica-
tions relating thereto.

(c) The request for such hearing must
be received by the official who issued
the determination, at the WHD address
appearing on the determination notice,
within the time set forth in paragraph
(a) of this section. For the affected per-
son’s protection, if the request is by
mail, it should be by certified mail.

(d) The determination shall take ef-
fect on the start date identified in the
determination, unless an administra-
tive appeal is properly filed. The time-
ly filing of an administrative appeal
stays the determination pending the
outcome of the appeal proceedings.

RULES OF PRACTICE

§502.34 General.

Except as specifically provided in
these regulations, the Rules of Practice
and Procedure for Administrative Hear-
ings Before the Office of Administrative
Law Judges established by the Sec-
retary at 29 CFR part 18 shall apply to
administrative proceedings described
in this part.

§502.35

Each administrative proceeding per-
mitted under the Act and these regula-
tions shall be commenced upon receipt
of a timely request for hearing filed in
accordance with §501.33.

Commencement of proceeding.

§502.36 Caption of proceeding.

(a) Each administrative proceeding
instituted under the Act and these reg-
ulations shall be captioned in the name
of the person requesting such hearing,
and shall be styled as follows:

IN THE MATTER OF , RESPONDENT.

(b) For the purposes of such adminis-
trative proceedings the Administrator,
WHD shall be identified as plaintiff and
the person requesting such hearing
shall be named as respondent.

REFERRAL FOR HEARING

§502.37 Referral
Law Judge.

(a) Upon receipt of a timely request

for a hearing filed pursuant to and in

to Administrative
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accordance with §501.33, the Adminis-
trator, WHD, by the Associate Solic-
itor for the Division of Fair Labor
Standards or by the Regional Solicitor
for the Region in which the action
arose, shall, by Order of Reference,
promptly refer a copy of the notice of
administrative determination com-
plained of, and the original or a dupli-
cate copy of the request for hearing
signed by the person requesting such
hearing or by the authorized represent-
ative of such person, to the Chief Ad-
ministrative Law Judge, for a deter-
mination in an administrative pro-
ceeding as provided herein. The notice
of administrative determination and
request for hearing shall be filed of
record in the Office of the Chief Admin-
istrative Law Judge and shall, respec-
tively, be given the effect of a com-
plaint and answer thereto for purposes
of the administrative proceeding, sub-
ject to any amendment that may be
permitted under these regulations or 29
CFR part 18.

(b) A copy of the Order of Reference,
together with a copy of these regula-
tions, shall be served by counsel for the
Administrator, WHD upon the person
requesting the hearing, in the manner
provided in 29 CFR 18.3.

§502.38 Notice of docketing.

Upon receipt of an Order of Reference,
the Chief Administrative Law Judge
shall appoint an ALJ to hear the case.
The ALJ shall promptly notify all in-
terested parties of the docketing of the
matter and shall set the time and place
of the hearing. The date of the hearing
shall be not more than 60 days from the
date on which the Order of Reference
was filed.

§502.39 Service upon attorneys for the
Department of Labor—number of
copies.

Two copies of all pleadings and other
documents required for any adminis-
trative proceeding provided herein
shall be served on the attorneys for the
DOL. One copy shall be served on the
Associate Solicitor, Division of Fair
Labor Standards, Office of the Solic-
itor, U.S. Department of Labor, 200
Constitution Avenue, NW., Wash-
ington, DC 20210, and one copy on the
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Attorney representing the Department
in the proceeding.

PROCEDURES BEFORE ADMINISTRATIVE
LAW JUDGE

§502.40 Consent findings and order.

(a) General. At any time after the
commencement of a proceeding under
this part, but prior to the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any
part of the proceeding. The allowance
of such deferment and the duration
thereof shall be at the discretion of the
ALJ, after consideration of the nature
of the proceeding, the requirements of
the public interest, the representations
of the parties, and the probability of an
agreement being reached which will re-
sult in a just disposition of the issues
involved.

(b) Content. Any agreement con-
taining consent findings and an order
disposing of a proceeding or any part
thereof shall also provide:

(1) That the order shall have the
same force and effect as an order made
after full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the notice of administrative
determination (or amended notice, if
one is filed), and the agreement;

(3) A waiver of any further proce-
dural steps before the ALJ; and

(4) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their authorized
representatives or their counsel may:

(1) Submit the proposed agreement
for consideration by the ALJ; or

(2) Inform the ALJ that agreement
cannot be reached.

(d) Disposition. In the event an agree-
ment containing consent findings and
an order is submitted within the time
allowed therefor, the ALJ, within 30
days thereafter, shall, if satisfied with
its form and substance, accept such



§502.41

agreement by issuing a decision based
upon the agreed findings.

POST-HEARING PROCEDURES

§502.41 Decision and order of Admin-
istrative Law Judge.

(a) The ALJ shall prepare, within 60
days after completion of the hearing
and closing of the record, a decision on
the issues referred by the Adminis-
trator, WHD.

(b) The decision of the ALJ shall in-
clude a statement of findings and con-
clusions, with reasons and basis there-
for, upon each material issue presented
on the record. The decision shall also
include an appropriate order which
may affirm, deny, reverse, or modify,
in whole or in part, the determination
of the Administrator, WHD. The reason
or reasons for such order shall be stat-
ed in the decision.

(c) The decision shall be served on all
parties and the Administrative Review
Board (ARB) in person or by certified
mail.

(d) The decision concerning civil
money penalties and/or back wages
when served by the ALJ shall con-
stitute the final agency order unless
the ARB, as provided for in §501.42, de-
termines to review the decision.

REVIEW OF ADMINISTRATIVE LAW
JUDGE’S DECISION

§502.42 Procedures for initiating and
undertaking review.

(a) A respondent, the WHD, or any
other party wishing review, including
judicial review, of the decision of an
ALJ shall, within 30 days of the deci-
sion of the ALJ, petition the ARB to
review the decision. Copies of the peti-
tion shall be served on all parties and
on the ALJ. If the ARB does not issue
a notice accepting a petition for review
of the decision concerning civil money
penalties and/or back wages within 30
days after receipt of a timely filing of
the petition, or within 30 days of the
date of the decision if no petition has
been received, the decision of the ALJ
shall be deemed the final agency ac-
tion. If the ARB does not issue a notice
accepting a petition for review of the
decision concerning the debarment rec-
ommendation within 30 days after the
receipt of a timely filing of the peti-
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tion, or if no petition has been received
by the ARB within 30 days of the date
of the decision, the decision of the ALJ
shall be deemed the final agency ac-
tion. If a petition for review is accept-
ed, the decision of the ALJ shall be in-
operative unless and until the ARB
issues an order affirming the decision.

(b) Whenever the ARB, either on the
ARB’s own motion or by acceptance of
a party’s petition, determines to re-
view the decision of an ALJ, a notice of
the same shall be served upon the ALJ
and upon all parties to the proceeding
in person or by certified mail.

§502.43 Responsibility of the Office of
Administrative Law Judges.

Upon receipt of the ARB’s Notice
pursuant to §501.42 of these regula-
tions, the Office of ALJ shall promptly
forward a copy of the complete hearing
record to the ARB.

§502.44 Additional information, if re-
quired.

Where the ARB has determined to re-
view such decision and order, the ARB
shall notify each party of:

(a) The issue or issues raised;

(b) The form in which submissions
shall be made (i.e., briefs, oral argu-
ment, etc.); and

(c) The time within which such pres-
entation shall be submitted.

§502.45 Final decision of the Adminis-
trative Review Board.

The ARB’s final decision shall be
issued within 90 days from the notice
granting the petition and served upon
all parties and the ALJ, in person or by
certified mail.

RECORD

§502.46 Retention of official record.

The official record of every com-
pleted administrative hearing provided
by these regulations shall be main-
tained and filed under the custody and
control of the Chief Administrative
Law Judge, or, where the case has been
the subject of administrative review,
the ARB.

§502.47

Upon receipt of a complaint seeking
review of a decision issued pursuant to

Certification.
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this part filed in a U.S. District Court,
after the administrative remedies have
been exhausted, the Chief Administra-
tive Law Judge or, where the case has
been the subject of administrative re-
view, the ARB shall promptly index,
certify and file with the appropriate
U.S. District Court, a full, true, and
correct copy of the entire record, in-
cluding the transcript of proceedings.

PART 503—ENFORCEMENT OF OB-
LIGATIONS FOR TEMPORARY
NONIMMIGRANT NON-AGRICUL-
TURAL WORKERS DESCRIBED IN
THE IMMIGRATION AND NATION-
ALITY ACT
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Subpart A—General Provisions

§503.0 Introduction.

The regulations in this part cover the
enforcement of all statutory and regu-
latory obligations, including require-
ments under 8 U.S.C. 1184(c), section
214(c) of the INA and 20 CFR part 655,
subpart A, applicable to the employ-
ment of H-2B workers in nonimmigrant
status under the Immigration and Na-

tionality  Act  (INA), 8 TU.S.C.
1101(a)(15)(H)({1i)(b), section
101(a)(15)(H)(i)(b) of the INA, and

workers in corresponding employment,
including obligations to offer employ-
ment to eligible United States (U.S.)
workers and to not lay off or displace
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U.S. workers in a manner prohibited by
the regulations in this part or 20 CFR
part 655, subpart A.

§503.1 Scope and purpose.

(a) Consultation standard. Section
214(c)(1) of the INA, 8 U.S.C. 1184(c)(1),
requires the Secretary of Homeland Se-
curity to consult with appropriate
agencies before authorizing the classi-
fication of aliens as H-2B workers. De-
partment of Homeland Security (DHS)
regulations at 8 CFR 214.2(h)(6)(iii)(D)
recognize the Secretary of Labor as the
appropriate authority with whom DHS
consults regarding the H-2B program,
and recognize the Secretary of Labor’s
authority in carrying out the Sec-
retary of Labor’s consultative function
to issue regulations regarding the
issuance of temporary labor -certifi-
cations. DHS regulations at 8 CFR
214.2(h)(6)(iv) provide that an employ-
er’s petition to employ nonimmigrant
workers on H-2B visas for temporary
non-agricultural employment in the
United States (U.S.), except for Guam,
must be accompanied by an approved
temporary labor certification from the
Secretary of Labor. The temporary
labor certification reflects a deter-
mination by the Secretary that:

(1) There are not sufficient U.S.
workers who are qualified and who will
be available to perform the temporary
services or labor for which an employer
desires to hire foreign workers; and

(2) The employment of the foreign
worker will not adversely affect the
wages and working conditions of U.S.
workers similarly employed.

(b) Role of the Employment and Train-
ing Administration (ETA). The issuance
and denial of labor certifications for
purposes of satisfying the consultation
requirement in 8 U.S.C. 1184(c), INA
section 214(c), has been delegated by
the Secretary to ETA, an agency with-
in the TU.S. Department of Labor
(DOL), which in turn has delegated
that authority to the Office of Foreign
Labor Certification (OFLC). In general,
matters concerning the obligations of
an H-2B employer related to the tem-
porary labor certification process are
administered by OFLC, including obli-
gations and assurances made by em-
ployers, overseeing employer recruit-
ment, and assuring program integrity.
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The regulations pertaining to the
issuance, denial, and revocation of
labor certification for temporary for-
eign workers by the OFLC are found in
20 CFR part 655, subpart A.

(c) Role of the Wage and Hour Division
(WHD). Effective January 18, 2009, DHS
has delegated to the Secretary under 8
U.S.C. 1184(c)(14)(B), section
214(c)(14)(B) of the INA, certain inves-
tigatory and law enforcement func-
tions to carry out the provisions under
8 U.S.C. 1184(c), INA section 214(c). The
Secretary has delegated these func-
tions to the WHD. In general, matters
concerning the rights of H-2B workers
and workers in corresponding employ-
ment under this part and the employ-
er’s obligations are enforced by the
WHD, including whether employment
was offered to U.S. workers as required
under 20 CFR part 655, subpart A, or
whether U.S. workers were laid off or
displaced in violation of program re-
quirements. The WHD has the responsi-
bility to carry out investigations, in-
spections, and law enforcement func-
tions and in appropriate instances to
impose penalties, to debar from future
certifications, to recommend revoca-
tion of existing certifications, and to
seek remedies for violations, including
recovery of unpaid wages and rein-
statement of improperly laid off or dis-
placed U.S. workers.

(d) Effect of regulations. The enforce-
ment functions carried out by the WHD
under 8 TU.S.C. 1184(c), INA section
214(c), 20 CFR part 655, subpart A, and
the regulations in this part apply to
the employment of any H-2B worker
and any worker in corresponding em-
ployment as the result of an Applica-
tion for Temporary Employment Certifi-
cation filed with the Department of
Labor on or after April 29, 2015.

§503.2 Territory of Guam.

This part does not apply to tem-
porary employment in the Territory of
Guam. The Department of Labor does
not certify to DHS the temporary em-
ployment of nonimmigrant foreign
workers or enforce compliance with the
provisions of the H-2B visa program in
the Territory of Guam.
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§503.3 Coordination among Govern-
mental agencies.

(a) Complaints received by ETA or
any State Workforce Agency (SWA) re-
garding noncompliance with H-2B stat-
utory or regulatory labor standards
will be immediately forwarded to the
appropriate WHD office for suitable ac-
tion under the regulations in this part.

(b) Information received in the
course of processing registrations and
applications, program integrity meas-
ures, or enforcement actions may be
shared between OFLC and WHD or,
where applicable to employer enforce-
ment under the H-2B program, may be
forwarded to other agencies as appro-
priate, including the Department of
State (DOS) and DHS.

(c) A specific violation for which de-
barment is sought will be cited in a
single debarment proceeding. OFLC
and the WHD will coordinate their ac-
tivities to achieve this result. Copies of
final debarment decisions will be for-
warded to DHS promptly.

§503.4 Definition of terms.

For purposes of this part:

Act means the Immigration and Na-
tionality Act or INA, as amended, 8
U.S.C. 1101 et seq.

Administrative Law Judge (ALJ) means
a person within the Department’s Of-
fice of Administrative Law Judges ap-
pointed under 5 U.S.C. 3105.

Administrator, Office of Foreign Labor
Certification (OFLC) means the primary
official of the Office of Foreign Labor
Certification, ETA, or the Administra-
tor’s designee.

Administrator, Wage and Hour Division
(WHD) means the primary official of
the WHD, or the Administrator’s des-
ignee.

Agent means:

(1) A legal entity or person who:

(i) Is authorized to act on behalf of
an employer for temporary non-
agricultural labor certification pur-
poses;

(ii) Is not itself an employer, or a
joint employer, as defined in this part
with respect to a specific application;
and

(iii) Is not an association or other or-
ganization of employers.

(2) No agent who is under suspension,
debarment, expulsion, disbarment, or
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otherwise restricted from practice be-
fore any court, the Department of
Labor, the Executive Office for Immi-
gration Review under 8 CFR 1003.101, or
DHS under 8 CFR 292.3 may represent
an employer under this part.

Agricultural labor or services means
those duties and occupations defined in
20 CFR part 655, subpart B.

Applicant means a U.S. worker who is
applying for a job opportunity for
which an employer has filed an Applica-
tion for Temporary Employment Certifi-
cation (ETA Form 9142B and the appro-
priate appendices).

Application for Temporary Employment
Certification means the Office of Man-
agement and Budget (OMB)-approved
ETA Form 9142B and the appropriate
appendices, a valid wage determina-
tion, as required by 20 CFR 655.10, and
a subsequently-filed U.S. worker re-
cruitment report, submitted by an em-
ployer to secure a temporary labor cer-
tification determination from DOL.

Area of intended employment means
the geographic area within normal
commuting distance of the place
(worksite address) of the job oppor-
tunity for which the certification is
sought. There is no rigid measure of
distance that constitutes a normal
commuting distance or normal com-
muting area, because there may be
widely varying factual circumstances
among different areas (e.g., average
commuting times, barriers to reaching
the worksite, or quality of the regional
transportation network). If the place of
intended employment is within a Met-
ropolitan Statistical Area (MSA), in-
cluding a multistate MSA, any place
within the MSA is deemed to be within
normal commuting distance of the
place of intended employment. The
borders of MSAs are not controlling in
the identification of the normal com-
muting area; a location outside of an
MSA may be within normal commuting
distance of a location that is inside
(e.g., near the border of) the MSA.

Attorney means any person who is a
member in good standing of the bar of
the highest court of any State, posses-
sion, territory, or commonwealth of
the U.S., or the District of Columbia.
No attorney who is under suspension,
debarment, expulsion, disbarment, or
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otherwise restricted from practice be-
fore any court, the Department of
Labor, the Executive Office for Immi-
gration Review under 8 CFR 1003.101, or
DHS under 8 CFR 292.3 may represent
an employer under this part.

Certifying Officer (CO) means an
OFLC official designated by the Ad-
ministrator, OFLC to make determina-
tions on applications under the H-2B
program. The Administrator, OFLC is
the National CO. Other COs may also
be designated by the Administrator,
OFLC to make the determinations re-
quired under 20 CFR part 655, subpart
A.

Chief Administrative Law Judge (Chief
ALJ) means the chief official of the De-
partment’s Office of Administrative
Law Judges or the Chief Administra-
tive Law Judge’s designee.

Corresponding employment means:

(1) The employment of workers who
are not H-2B workers by an employer
that has a certified H-2B Application for
Temporary  Employment  Certification
when those workers are performing ei-
ther substantially the same work in-
cluded in the job order or substantially
the same work performed by the H-2B
workers, except that workers in the
following two categories are not in-
cluded in corresponding employment:

(i) Incumbent employees continu-
ously employed by the H-2B employer
to perform substantially the same
work included in the job order or sub-
stantially the same work performed by
the H-2B workers during the 52 weeks
prior to the period of employment cer-
tified on the Application for Temporary
Employment Certification and who have
worked or been paid for at least 35
hours in at least 48 of the prior 52
workweeks, and who have worked or
been paid for an average of at least 35
hours per week over the prior 52 weeks,
as demonstrated on the employer’s
payroll records, provided that the
terms and working conditions of their
employment are not substantially re-
duced during the period of employment
covered by the job order. In deter-
mining whether this standard was met,
the employer may take credit for any
hours that were reduced by the em-
ployee voluntarily choosing not to
work due to personal reasons such as
illness or vacation; or
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(ii) Incumbent employees covered by
a collective bargaining agreement or
an individual employment contract
that guarantees both an offer of at
least 35 hours of work each workweek
and continued employment with the H-
2B employer at least through the pe-
riod of employment covered by the job
order, except that the employee may be
dismissed for cause.

(2) To qualify as corresponding em-
ployment, the work must be performed
during the period of the job order, in-
cluding any approved extension there-
of.

Date of need means the first date the
employer requires services of the H-2B
workers as listed on the Application for
Temporary Employment Certification.

Department of Homeland Security
(DHS) means the Federal Department
having jurisdiction over certain immi-
gration-related functions, acting
through its component agencies, in-
cluding U.S. Citizenship and Immigra-
tion Services (USCIS).

Employee means a person who is en-
gaged to perform work for an em-
ployer, as defined under the general
common law. Some of the factors rel-
evant to the determination of em-
ployee status include: The hiring par-
ty’s right to control the manner and
means by which the work is accom-
plished; the skill required to perform
the work; the source of the instrumen-
talities and tools for accomplishing the
work; the location of the work; the hir-
ing party’s discretion over when and
how long to work; and whether the
work is part of the regular business of
the hiring party. Other applicable fac-
tors may be considered and no one fac-
tor is dispositive. The terms employee
and worker are used interchangeably in
this part.

Employer means a person (including
any individual, partnership, associa-
tion, corporation, cooperative, firm,
joint stock company, trust, or other
organization with legal rights and du-
ties) that:

(1) Has a place of business (physical
location) in the U.S. and a means by
which it may be contacted for employ-
ment;

(2) Has an employer relationship
(such as the ability to hire, pay, fire,
supervise or otherwise control the



Wage and Hour Division, Labor

work of employees) with respect to an
H-2B worker or a worker in cor-
responding employment; and

(3) Possesses, for purposes of filing an
Application for Temporary Employment
Certification, a valid Federal Employer
Identification Number (FEIN).

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor that includes
OFLC and has been delegated authority
by the Secretary to fulfill the Sec-
retary’s mandate under the DHS regu-
lations for the administration and ad-
judication of an Application for Tem-
porary Employment Certification and re-
lated functions.

Federal holiday means a legal public
holiday as defined at 5 U.S.C. 6103.

Full-time means 35 or more hours of
work per week.

H-2B Petition means the DHS Form I-
129 Petition for a Nonimmigrant Worker,
with H Supplement, or successor form
or supplement, and accompanying doc-
umentation required by DHS for em-
ployers seeking to employ foreign per-
sons as H-2B nonimmigrant workers.

H-2B Registration means the OMB-ap-
proved ETA Form 9155, submitted by
an employer to register its intent to
hire H-2B workers and to file an Appli-
cation for Temporary Employment Certifi-
cation.

H-2B worker means any temporary
foreign worker who is lawfully present
in the U.S. and authorized by DHS to
perform nonagricultural labor or serv-
ices of a temporary or seasonal nature
under 8 U.S.C. 1101(a)(15)(H)(ii)(b), INA
section 101(a)(15)(H)(ii)(b).

Job contractor means a person, asso-
ciation, firm, or a corporation that
meets the definition of an employer
and that contracts services or labor on
a temporary basis to one or more em-
ployers, which is not an affiliate,
branch or subsidiary of the job con-
tractor and where the job contractor
will not exercise substantial, direct
day-to-day supervision and control in
the performance of the services or
labor to be performed other than hir-
ing, paying and firing the workers.

Job offer means the offer made by an
employer or potential employer of H-
2B workers to both U.S. and H-2B
workers describing all the material
terms and conditions of employment,

89

§503.4

including those relating to wages,
working conditions, and other benefits.

Job opportunity means one or more
openings for full-time employment
with the petitioning employer within a
specified area(s) of intended employ-
ment for which the petitioning em-
ployer is seeking workers.

Job order means the document con-
taining the material terms and condi-
tions of employment relating to wages,
hours, working conditions, worksite
and other benefits, including obliga-
tions and assurances under 29 CFR part
655, subpart A and this subpart that is
posted between and among the SWAs
on their job clearance systems.

Joint employment means that where
two or more employers each have suffi-
cient definitional indicia of being an
employer to be considered the em-
ployer of a worker, those employers
will be considered to jointly employ
that worker. Each employer in a joint
employment relationship to a worker
is considered a joint employer of that
worker.

Layoff means any involuntary sepa-
ration of one or more U.S. employees
without cause.

Metropolitan Statistical Area (MSA)
means a geographic entity defined by
OMB for use by Federal statistical
agencies in collecting, tabulating, and
publishing Federal statistics. A metro
area contains a core urban area of
50,000 or more population, and a micro
area contains an urban core of at least
10,000 (but fewer than 50,000) popu-
lation. Each metro or micro area con-
sists of one or more counties and in-
cludes the counties containing the core
urban area, as well as any adjacent
counties that have a high degree of so-
cial and economic integration (as
measured by commuting to work) with
the urban core.

National Processing Center (NPC)
means the office within OFLC which is
charged with the adjudication of an Ap-
plication for Temporary Employment Cer-
tification or other applications.

Non-agricultural labor and services
means any labor or services not consid-
ered to be agricultural labor or services
as defined in 20 CFR part 655, subpart
B. It does not include the provision of
services as members of the medical



§503.4

profession by graduates of medical
schools.

Offered wage means the wage offered
by an employer in an H-2B job order.
The offered wage must equal or exceed
the highest of the prevailing wage or
Federal, State or local minimum wage.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent of the ETA that provides na-
tional leadership and policy guidance
and develops regulations to carry out
the Secretary’s responsibilities, includ-
ing determinations related to an em-
ployer’s request for H-2B Registration,
Application for Prevailing Wage Deter-
mination, or Application for Temporary
Employment Certification.

Prevailing wage determination (PWD)
means the prevailing wage for the posi-
tion, as described in 20 CFR 655.10, that
is the subject of the Application for
Temporary Employment Certification.

Secretary means the Secretary of
Labor, the chief official of the U.S. De-
partment of Labor, or the Secretary’s
designee.

Secretary of Homeland Security means
the chief official of the U.S. Depart-
ment of Homeland Security (DHS) or
the Secretary of Homeland Security’s
designee.

State Workforce Agency (SWA) means
a State government agency that re-
ceives funds under the Wagner-Peyser
Act (29 U.S.C. 49 et seq.) to administer
the State’s public labor exchange ac-
tivities.

Strike means a concerted stoppage of
work by employees as a result of a
labor dispute, or any concerted slow-
down or other concerted interruption
of operation (including stoppage by
reason of the expiration of a collective
bargaining agreement).

Successor in interest means:

(1) Where an employer has violated 20
CFR part 655, subpart A, or this part,
and has ceased doing business or can-
not be located for purposes of enforce-
ment, a successor in interest to that
employer may be held liable for the du-
ties and obligations of the violating
employer in certain circumstances.
The following factors, as used under
Title VII of the Civil Rights Act and
the Vietnam Era Veterans’ Readjust-
ment Assistance Act, may be consid-
ered in determining whether an em-
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ployer is a successor in interest; no one
factor is dispositive, but all of the cir-
cumstances will be considered as a
whole:

(i) Substantial continuity of the
same business operations;

(ii) Use of the same facilities;

(iii) Continuity of the work force;

(iv) Similarity of jobs and working
conditions;

(v) Similarity of supervisory per-
sonnel;

(vi) Whether the former management
or owner retains a direct or indirect in-
terest in the new enterprise;

(vii) Similarity in machinery, equip-
ment, and production methods;

(viii) Similarity of products and serv-
ices; and

(ix) The ability of the predecessor to
provide relief.

(2) For purposes of debarment only,
the primary consideration will be the
personal involvement of the firm’s
ownership, management, supervisors,
and others associated with the firm in
the violation(s) at issue.

United States (U.S.) means the conti-
nental United States, Alaska, Hawaii,
the Commonwealth of Puerto Rico,
Guam, the U.S. Virgin Islands, and the
Commonwealth of the Northern Mar-
iana Islands (CNMI).

U.S. Citizenship and Immigration Serv-
ices (USCIS) means the Federal agency
within DHS that makes the determina-
tion under the INA whether to grant
petitions filed by employers seeking H-
2B workers to perform temporary non-
agricultural work in the U.S.

United States worker (U.S. worker)
means a worker who is:

(1) A citizen or national of the U.S.;

(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under 8 U.S.C.
1157, section 207 of the INA, is granted
asylum under 8 U.S.C. 1158, section 208
of the INA, or is an alien otherwise au-
thorized under the immigration laws to
be employed in the U.S.; or

(3) An individual who is not an unau-
thorized alien (as defined in 8 U.S.C.
1324a(h)(3), section 274a(h)(3) of the
INA) with respect to the employment
in which the worker is engaging.

Wage and Hour Division (WHD) means
the agency within the Department of
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Labor with investigatory and law en-
forcement authority, as delegated from
DHS, to carry out the provisions under
8 U.S.C. 1184(c), section 214(c) of the
INA.

Wages mean all forms of cash remu-
neration to a worker by an employer in
payment for personal services.

§503.5 Temporary need.

(a) An employer seeking certification
under 20 CFR part 655, subpart A, must
establish that its need for non-agricul-
tural services or labor is temporary, re-
gardless of whether the underlying job
is permanent or temporary.

(b) The employer’s need is considered
temporary if justified to the CO as one
of the following: A one-time occur-
rence; a seasonal need; a peakload
need; or an intermittent need, as de-
fined by DHS regulations.

§503.6 Waiver of rights prohibited.

A person may not seek to have an H-
2B worker, a worker in corresponding
employment, or any other person, in-
cluding but not limited to a U.S. work-
er improperly rejected for employment
or improperly laid off or displaced,
waive or modify any rights conferred
under 8 U.S.C. 1184(c), INA section
214(c), 20 CFR part 655, subpart A, or
the regulations in this part. Any agree-
ment by an employee purporting to
waive or modify any rights given to
said person under these provisions will
be void as contrary to public policy ex-
cept as follows:

(a) Waivers or modifications of rights
or obligations hereunder in favor of the
Secretary will be valid for purposes of
enforcement; and

(b) Agreements in settlement of pri-
vate litigation are permitted.

§503.7 Investigation authority of Sec-
retary.

(a) Authority of the Administrator,
WHD. The Secretary of Homeland Se-
curity has delegated to the Secretary,
under 8 U.S.C. 1184(c)(14)(B), INA sec-
tion 214(c)(14)(B), authority to perform
investigative and enforcement func-
tions. Within the Department of Labor,
the Administrator, WHD will perform
all such functions.

(b) Conduct of investigations. The Sec-
retary, through the WHD, may inves-
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tigate to determine compliance with
obligations under 8 U.S.C. 1184(c), INA
section 214(c), 20 CFR part 655, subpart
A, or the regulations in this part, ei-
ther under a complaint or otherwise, as
may be appropriate. In connection with
such an investigation, WHD may enter
and inspect any premises, land, prop-
erty, worksite, vehicles, structure, fa-
cility, place and records (and make
transcriptions, photographs, scans, vid-
eos, photocopies, or use any other
means to record the content of the
records or preserve images of places or
objects), question any person, or gather
any information, in whatever form, as
may be appropriate.

(c) Confidential investigation. The
WHD will conduct investigations in a
manner that protects the confiden-
tiality of any complainant or other
person who provides information to the
Secretary in good faith.

(d) Report of wviolations. Any person
may report a violation of the obliga-
tions imposed by 8 U.S.C. 1184(c), INA
section 214(c), 20 CFR part 655, subpart
A, or the regulations in this part to the
Secretary by advising any local office
of the SWA, ETA, WHD or any other
authorized representative of the Sec-
retary. The office or person receiving
such a report will refer it to the appro-
priate office of WHD for the geographic
area in which the reported violation is
alleged to have occurred.

§503.8 Accuracy of information, state-
ments, data.

Information, statements, and data
submitted in compliance with 8 U.S.C.
1184(c), INA section 214(c), or the regu-
lations in this part are subject to 18
U.S.C. 1001, which provides, with regard
to statements or entries generally,
that whoever, in any matter within the
jurisdiction of any department or agen-
cy of the U.S., knowingly and willfully
falsifies, conceals, or covers up a mate-
rial fact by any trick, scheme, or de-
vice, or makes any false, fictitious, or
fraudulent statements or representa-
tions, or makes or uses any false writ-
ing or document knowing the same to
contain any false, fictitious, or fraudu-
lent statement or entry, will be fined
not more than $250,000 or imprisoned
not more than 5 years, or both.
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Subpart B—Enforcement

§503.15

The investigation, inspection, and
law enforcement functions that carry
out the provisions of 8 U.S.C. 1184(c),
INA section 214(c), 20 CFR part 655, sub-
part A, or the regulations in this part
pertain to the employment of any H-2B
worker, any worKker in corresponding
employment, or any U.S. worker im-
properly rejected for employment or
improperly laid off or displaced.

Enforcement.

§503.16 Assurances and obligations of
H-2B employers.

An employer employing H-2B work-
ers and/or workers in corresponding
employment under an Application for
Temporary Employment Certification has
agreed as part of the Application for
Temporary Employment Certification that
it will abide by the following condi-
tions with respect to its H-2B workers
and any workers in corresponding em-
ployment:

(a) Rate of pay. (1) The offered wage
in the job order equals or exceeds the
highest of the prevailing wage or Fed-
eral minimum wage, State minimum
wage, or local minimum wage. The em-
ployer must pay at least the offered
wage, free and clear, during the entire
period of the Application for Temporary
Employment Certification granted by
OFLC.

(2) The offered wage is not based on
commissions, bonuses, or other incen-
tives, including paying on a piece-rate
basis, unless the employer guarantees a
wage earned every workweek that
equals or exceeds the offered wage.

(3) If the employer requires one or
more minimum productivity standards
of workers as a condition of job reten-
tion, the standards must be specified in
the job order and the employer must
demonstrate that they are normal and
usual for non-H-2B employers for the
same occupation in the area of in-
tended employment.

(4) An employer that pays on a piece-
rate basis must demonstrate that the
piece rate is no less than the normal
rate paid by non-H-2B employers to
workers performing the same activity
in the area of intended employment.
The average hourly piece rate earnings
must result in an amount at least
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equal to the offered wage. If the worker
is paid on a piece rate basis and at the
end of the workweek the piece rate
does not result in average hourly piece
rate earnings during the workweek at
least equal to the amount the worker
would have earned had the worker been
paid at the offered hourly wage, then
the employer must supplement the
worker’s pay at that time so that the
worker’s earnings are at least as much
as the worker would have earned dur-
ing the workweek if the worker had in-
stead been paid at the offered hourly
wage for each hour worked.

(b) Wages free and clear. The payment
requirements for wages in this section
will be satisfied by the timely payment
of such wages to the worker either in
cash or negotiable instrument payable
at par. The payment must be made fi-
nally and unconditionally and ‘‘free
and clear.” The principles applied in
determining whether deductions are
reasonable and payments are received
free and clear and the permissibility of
deductions for payments to third per-
sons are explained in more detail in 29
CFR part 531.

(c) Deductions. The employer must
make all deductions from the worker’s
paycheck required by law. The job
order must specify all deductions not
required by law which the employer
will make from the worker’s pay; any
such deductions not disclosed in the
job order are prohibited. The wage pay-
ment requirements of paragraph (b) of
this section are not met where unau-
thorized deductions, rebates, or refunds
reduce the wage payment made to the
worker below the minimum amounts
required by the offered wage or where
the worker fails to receive such
amounts free and clear because the
worker ‘‘kicks back’ directly or indi-
rectly to the employer or to another
person for the employer’s benefit the
whole or part of the wages delivered to
the worker. Authorized deductions are
limited to: those required by law, such
as taxes payable by workers that are
required to be withheld by the em-
ployer and amounts due workers which
the employer is required by court order
to pay to another; deductions for the
reasonable cost or fair value of board,
lodging, and facilities furnished; and
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deductions of amounts which are au-
thorized to be paid to third persons for
the worker’s account and benefit
through his or her voluntary assign-
ment or order or which are authorized
by a collective bargaining agreement
with bona fide representatives of work-
ers which covers the employer. Deduc-
tions for amounts paid to third persons
for the worker’s account and benefit
which are not so authorized or are con-
trary to law or from which the em-
ployer, agent or recruiter, including
any agents or employees of these enti-
ties, or any affiliated person derives
any payment, rebate, commission,
profit, or benefit directly or indirectly,
may not be made if they reduce the ac-
tual wage paid to the worker below the
offered wage indicated on the Applica-
tion for Temporary Employment Certifi-
cation.

(d) Job opportunity is full-time. The job
opportunity is a full-time temporary
position, consistent with §503.4, and
the employer must use a single work-
week as its standard for computing
wages due. An employee’s workweek
must be a fixed and regularly recurring
period of 168 hours—seven consecutive
24-hour periods. It need not coincide
with the calendar week but may begin
on any day and at any hour of the day.

(e) Job qualifications and requirements.
Each job qualification and requirement
must be listed in the job order and
must be bona fide and consistent with
the normal and accepted qualifications
and requirements imposed by non-H-2B
employers in the same occupation and
area of intended employment. The em-
ployer’s job qualifications and require-
ments imposed on U.S. workers must
not be less favorable than the quali-
fications and requirements that the
employer is imposing or will impose on
H-2B workers. A qualification means a
characteristic that is necessary to the
individual’s ability to perform the job
in question. A requirement means a
term or condition of employment
which a worker is required to accept in
order to obtain the job opportunity.
The CO may require the employer to
submit documentation to substantiate
the appropriateness of any job quali-
fication and/or requirement specified in
the job order.
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(f) Three-fourths guarantee. (1) The
employer must guarantee to offer the
worker employment for a total number
of work hours equal to at least three-
fourths of the workdays in each 12-
week period (each 6-week period if the
period of employment covered by the
job order is less than 120 days) begin-
ning with the first workday after the
arrival of the worker at the place of
employment or the advertised first
date of need, whichever is later, and
ending on the expiration date specified
in the job order or in its extensions, if
any. See the exception in paragraph (y)
of this section.

(2) For purposes of this paragraph (f)
a workday means the number of hours
in a workday as stated in the job order.
The employer must offer a total num-
ber of hours of work to ensure the pro-
vision of sufficient work to reach the
three-fourths guarantee in each 12-
week period (each 6-week period if the
period of employment covered by the
job order is less than 120 days) during
the work period specified in the job
order, or during any modified job order
period to which the worker and em-
ployer have mutually agreed and that
has been approved by the CO.

(3) In the event the worker begins
working later than the specified begin-
ning date the guarantee period begins
with the first workday after the arrival
of the worker at the place of employ-
ment, and continues until the last day
during which the job order and all ex-
tensions thereof are in effect.

(4) The 12-week periods (6-week peri-
ods if the period of employment cov-
ered by the job order is less than 120
days) to which the guarantee applies
are based upon the workweek used by
the employer for pay purposes. The
first 12-week period (or 6-week period,
as appropriate) also includes any par-
tial workweek, if the first workday
after the worker’s arrival at the place
of employment is not the beginning of
the employer’s workweek, with the
guaranteed number of hours increased
on a pro rata basis (thus, the first pe-
riod may include up to 12 weeks and 6
days (or 6 weeks and 6 days, as appro-
priate)). The final 12-week period (or 6-
week period, as appropriate) includes
any time remaining after the last full
12-week period (or 6-week period) ends,
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and thus may be as short as 1 day, with
the guaranteed number of hours de-
creased on a pro rata basis.

(5) Therefore, if, for example, a job
order is for a 32-week period (a period
greater than 120 days), during which
the normal workdays and work hours
for the workweek are specified as 5
days a week, 7 hours per day, the work-
er would have to be guaranteed em-
ployment for at least 315 hours in the
first 12-week period (12 weeks x 35
hours/week = 420 hours x 75 percent =
315), at least 315 hours in the second 12-
week period, and at least 210 hours (8
weeks x 35 hours/week = 280 hours x 75
percent = 210) in the final partial pe-
riod. If the job order is for a 16-week
period (less than 120 days), during
which the normal workdays and work
hours for the workweek are specified as
5 days a week, 7 hours per day, the
worker would have to be guaranteed
employment for at least 157.5 hours (6
weeks x 35 hours/week = 210 hours x 75
percent = 157.5) in the first 6-week pe-
riod, at least 157.5 hours in the second
6-week period, and at least 105 hours (4
weeks x 35 hours/week = 140 hours x 75
percent = 105) in the final partial pe-
riod.

(6) If the worker is paid on a piece
rate basis, the employer must use the
worker’s average hourly piece rate
earnings or the offered wage, whichever
is higher, to calculate the amount due
under the guarantee.

(7) A worker may be offered more
than the specified hours of work on a
single workday. For purposes of meet-
ing the guarantee, however, the worker
will not be required to work for more
than the number of hours specified in
the job order for a workday. The em-
ployer, however, may count all hours
actually worked in calculating whether
the guarantee has been met. If during
any 12-week period (6-week period if
the period of employment covered by
the job order is less than 120 days) dur-
ing the period of the job order the em-
ployer affords the U.S. or H-2B worker
less employment than that required
under paragraph (f)(1) of this section,
the employer must pay such worker
the amount the worker would have
earned had the worker, in fact, worked
for the guaranteed number of days. An
employer has not met the work guar-

94

29 CFR Ch. V (7-1-16 Edition)

antee if the employer has merely of-
fered work on three-fourths of the
workdays in an 12-week period (or 6-
week period, as appropriate) if each
workday did not consist of a full num-
ber of hours of work time as specified
in the job order.

(8) Any hours the worker fails to
work, up to a maximum of the number
of hours specified in the job order for a
workday, when the worker has been of-
fered an opportunity to work in accord-
ance with paragraph (f)(1) of this sec-
tion, and all hours of work actually
performed (including voluntary work
over 8 hours in a workday), may be
counted by the employer in calculating
whether each 12-week period (or 6-week
period, as appropriate) of guaranteed
employment has been met. An em-
ployer seeking to calculate whether
the guaranteed number of hours has
been met must maintain the payroll
records in accordance with this part.

(g) Impossibility of fulfillment. If, be-
fore the expiration date specified in the
job order, the services of the worker
are no longer required for reasons be-
yond the control of the employer due
to fire, weather, or other Act of God, or
similar unforeseeable man-made cata-
strophic event (such as an oil spill or
controlled flooding) that is wholly out-
side the employer’s control that makes
the fulfillment of the job order impos-
sible, the employer may terminate the
job order with the approval of the CO.
In the event of such termination of a
job order, the employer must fulfill a
three-fourths guarantee, as described
in paragraph (f) of this section, for the
time that has elapsed from the start
date listed in the job order or the first
workday after the arrival of the worker
at the place of employment, whichever
is later, to the time of its termination.
The employer must make efforts to
transfer the H-2B worker or worker in
corresponding employment to other
comparable employment acceptable to
the worker and consistent with the
INA, as applicable. If a transfer is not
effected, the employer must return the
worker, at the employer’s expense, to
the place from which the worker (dis-
regarding intervening employment)
came to work for the employer, or
transport the worker to the worker’s
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next certified H-2B employer, which-
ever the worker prefers.

(h) Frequency of pay. The employer
must state in the job order the fre-
quency with which the worker will be
paid, which must be at least every 2
weeks or according to the prevailing
practice in the area of intended em-
ployment, whichever is more frequent.
Employers must pay wages when due.

(i) Earnings statements. (1) The em-
ployer must keep accurate and ade-
quate records with respect to the work-
ers’ earnings, including but not limited
to: records showing the nature, amount
and location(s) of the work performed;
the number of hours of work offered
each day by the employer (broken out
by hours offered both in accordance
with and over and above the three-
fourths guarantee in paragraph (f) of
this section); the hours actually
worked each day by the worker; if the
number of hours worked by the worker
is less than the number of hours of-
fered, the reason(s) the worker did not
work; the time the worker began and
ended each workday; the rate of pay
(both piece rate and hourly, if applica-
ble); the worker’s earnings per pay pe-
riod; the worker’s home address; and
the amount of and reasons for any and
all deductions taken from or additions
made to the worker’s wages.

(2) The employer must furnish to the
worker on or before each payday in one
or more written statements the fol-
lowing information:

(i) The worker’s total earnings for
each workweek in the pay period;

(ii) The worker’s hourly rate and/or
piece rate of pay;

(iii) For each workweek in the pay
period the hours of employment offered
to the worker (showing offers in ac-
cordance with the three-fourths guar-
antee as determined in paragraph (f) of
this section, separate from any hours
offered over and above the guarantee);

(iv) For each workweek in the pay
period the hours actually worked by
the worker;

(v) An itemization of all deductions
made from or additions made to the
worker’s wages;

(vi) If piece rates are used, the units
produced daily;

(vii) The beginning and ending dates
of the pay period; and
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(viii) The employer’s name, address
and FEIN.

(3) Transportation and visa fees—(1)(1)
Transportation to the place of employ-
ment. The employer must provide or re-
imburse the worker for transportation
and subsistence from the place from
which the worker has come to work for
the employer, whether in the U.S. or
abroad, to the place of employment if
the worker completes 50 percent of the
period of employment covered by the
job order (not counting any exten-
sions). The employer may arrange and
pay for the transportation and subsist-
ence directly, advance at a minimum
the most economical and reasonable
common carrier cost of the transpor-
tation and subsistence to the worker
before the worker’s departure, or pay
the worker for the reasonable costs in-
curred by the worker. When it is the
prevailing practice of non-H-2B em-
ployers in the occupation in the area to
do so or when the employer extends
such benefits to similarly situated H-
2B workers, the employer must ad-
vance the required transportation and
subsistence costs (or otherwise provide
them) to workers in corresponding em-
ployment who are traveling to the em-
ployer’s worksite. The amount of the
transportation payment must be no
less (and is not required to be more)
than the most economical and reason-
able common carrier transportation
charges for the distances involved. The
amount of the daily subsistence must
be at least the amount permitted in 20
CFR 655.173. Where the employer will
reimburse the reasonable costs in-
curred by the worker, it must keep ac-
curate and adequate records of: the
costs of transportation and subsistence
incurred by the worker; the amount re-
imbursed; and the date(s) of reimburse-
ment. Note that the Fair Labor Stand-
ards Act (FLSA) applies independently
of the H-2B requirements and imposes
obligations on employers regarding
payment of wages.

(i1) Transportation from the place of
employment. If the worker completes
the period of employment covered by
the job order (not counting any exten-
sions), or if the worker is dismissed
from employment for any reason by
the employer before the end of the pe-
riod, and the worker has no immediate
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subsequent H-2B employment, the em-
ployer must provide or pay at the time
of departure for the worker’s cost of re-
turn transportation and daily subsist-
ence from the place of employment to
the place from which the worker, dis-
regarding intervening employment, de-
parted to work for the employer. If the
worker has contracted with a subse-
quent employer that has not agreed in
the job order to provide or pay for the
worker’s transportation from the em-
ployer’s worksite to such subsequent
employer’s worksite, the employer
must provide or pay for that transpor-
tation and subsistence. If the worker
has contracted with a subsequent em-
ployer that has agreed in the job order
to provide or pay for the worker’s
transportation from the employer’s
worksite to such subsequent employ-
er’s worksite, the subsequent employer
must provide or pay for such expenses.

(iii) Employer-provided transportation.
All employer-provided transportation
must comply with all applicable Fed-
eral, State, and local laws and regula-
tions and must provide, at a minimum,
the same vehicle safety standards,
driver licensure requirements, and ve-
hicle insurance as required under 49
CFR parts 390, 393, and 396.

(iv) Disclosure. All transportation and
subsistence costs that the employer
will pay must be disclosed in the job
order.

(2) The employer must pay or reim-
burse the worker in the first workweek
for all visa, visa processing, border
crossing, and other related fees (includ-
ing those mandated by the govern-
ment) incurred by the H-2B worker,
but not for passport expenses or other
charges primarily for the benefit of the
worker.

(k) Employer-provided items. The em-
ployer must provide to the worker,
without charge or deposit charge, all
tools, supplies, and equipment required
to perform the duties assigned.

(1) Disclosure of job order. The em-
ployer must provide to an H-2B worker
outside of the U.S. no later than the
time at which the worker applies for
the visa, or to a worker in cor-
responding employment no later than
on the day work commences, a copy of
the job order including any subsequent
approved modifications. For an H-2B
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worker changing employment from an
H-2B employer to a subsequent H-2B
employer, the copy must be provided
no later than the time an offer of em-
ployment is made by the subsequent H-
2B employer. The disclosure of all doc-
uments required by this paragraph (1)
must be provided in a language under-
stood by the worker, as necessary or
reasonable.

(m) Notice of worker rights. The em-
ployer must post and maintain in a
conspicuous location at the place of
employment a poster provided by the
Department of Labor that sets out the
rights and protections for H-2B work-
ers and workers in corresponding em-
ployment. The employer must post the
poster in English. To the extent nec-
essary, the employer must request and
post additional posters, as made avail-
able by the Department of Labor, in
any language common to a significant
portion of the workers if they are not
fluent in English.

(n) No unfair treatment. The employer
has not and will not intimidate, threat-
en, restrain, coerce, blacklist, dis-
charge or in any manner discriminate
against, and has not and will not cause
any person to intimidate, threaten, re-
strain, coerce, blacklist, discharge, or
in any manner discriminate against,
any person who has:

(1) Filed a complaint under or related
to 8 U.S.C. 1184(c), section 214(c) of the
INA, 20 CFR part 655, subpart A, or this
part or any other regulation promul-
gated thereunder;

(2) Instituted or caused to be insti-
tuted any proceeding under or related
to 8 U.S.C. 1184(c), section 214(c) of the
INA, 20 CFR part 655, subpart A, or this
part or any other regulation promul-
gated thereunder;

(3) Testified or is about to testify in
any proceeding under or related to 8
U.S.C. 1184(c), section 214(c) of the INA,
20 CFR part 655, subpart A, or this part
or any other regulation promulgated
thereunder;

(4) Consulted with a workers’ center,
community organization, labor union,
legal assistance program, or an attor-
ney on matters related to 8 U.S.C.
1184(c), section 214(c) of the INA, 20
CFR part 655, subpart A, or this part or
any other regulation promulgated
thereunder; or
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(5) Exercised or asserted on behalf of
himself or herself or others any right
or protection afforded by 8 U.S.C.
1184(c), section 214(c) of the INA, 20
CFR part 655, subpart A, or this part or

any other regulation promulgated
thereunder.
(o) Comply with the prohibitions

against employees paying fees. The em-
ployer and its attorney, agents, or em-
ployees have not sought or received
payment of any kind from the worker
for any activity related to obtaining H-
2B labor certification or employment,
including payment of the employer’s
attorney or agent fees, application and
H-2B Petition fees, recruitment costs,
or any fees attributed to obtaining the
approved Application for Temporary Em-
ployment Certification. For purposes of
this paragraph (o), payment includes,
but is not limited to, monetary pay-
ments, wage concessions (including de-
ductions from wages, salary, or bene-
fits), kickbacks, bribes, tributes, in-
kind payments, and free Ilabor. All
wages must be paid free and clear. This
provision does not prohibit employers
or their agents from receiving reim-
bursement for costs that are the re-
sponsibility and primarily for the ben-
efit of the worker, such as government-
required passport fees.

(p) Contracts with third parties to com-
ply with prohibitions. The employer
must contractually prohibit in writing
any agent or recruiter (or any agent or
employee of such agent or recruiter)
whom the employer engages, either di-
rectly or indirectly, in recruitment of
H-2B workers to seek or receive pay-
ments or other compensation from pro-
spective workers. The contract must
include the following statement:
“Under this agreement, [name of
agent, recruiter] and any agent of or
employee of [name of agent or re-
cruiter] are prohibited from seeking or
receiving payments from any prospec-
tive employee of [employer name] at
any time, including before or after the
worker obtains employment. Payments
include but are not limited to, any di-
rect or indirect fees paid by such em-
ployees for recruitment, job placement,
processing, maintenance, attorneys’
fees, agent fees, application fees, or pe-
tition fees.”
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(q) Prohibition against preferential
treatment of foreign workers. The em-
ployer’s job offer must offer to U.S.
workers no less than the same benefits,
wages, and working conditions that the
employer is offering, intends to offer,
or will provide to H-2B workers. Job of-
fers may not impose on U.S. workers
any restrictions or obligations that
will not be imposed on the employer’s
H-2B workers. This does not relieve the
employer from providing to H-2B work-
ers at least the minimum benefits,
wages, and working conditions which
must be offered to U.S. workers con-
sistent with this section.

(r) Non-discriminatory hiring practices.
The job opportunity is, and through
the period set forth in paragraph (t) of
this section must continue to be, open
to any qualified U.S. worker regardless
of race, color, national origin, age, sex,
religion, disability, or citizenship. Re-
jections of any U.S. workers who ap-
plied or apply for the job must only be
for lawful, job-related reasons, and
those not rejected on this basis have
been or will be hired. In addition, the
employer has and will continue to re-
tain records of all hired workers and
rejected applicants as required by
§503.17.

(s) Recruitment requirements. The em-
ployer must conduct all required re-
cruitment activities, including any ad-
ditional employer-conducted recruit-
ment activities as directed by the CO,
and as specified in 20 CFR 655.40
through 655.46.

(t) Continuing requirement to hire U.S.
workers. The employer has and will
continue to cooperate with the SWA by
accepting referrals of all qualified U.S.
workers who apply (or on whose behalf
a job application is made) for the job
opportunity, and must provide employ-
ment to any qualified U.S. worker who
applies to the employer for the job op-
portunity, until 21 days before the date
of need.

(u) No strike or lockout. There is no
strike or lockout at any of the employ-
er’s worksites within the area of in-
tended employment for which the em-
ployer is requesting H-2B certification
at the time the Application for Tem-
porary Employment Certification is filed.

(v) No recent or future layoffs. The em-
ployer has not laid off and will not lay
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off any similarly employed U.S. worker
in the occupation that is the subject of
the Application for Temporary Employ-
ment Certification in the area of in-
tended employment within the period
beginning 120 calendar days before the
date of need through the end of the pe-
riod of certification. A layoff for law-
ful, job-related reasons such as lack of
work or the end of a season is permis-
sible if all H-2B workers are laid off be-
fore any U.S. worker in corresponding
employment.

(w) Contact with former U.S. employees.
The employer will contact (by mail or
other effective means) its former U.S.
workers, including those who have
been laid off within 120 calendar days
before the date of need (except those
who were dismissed for cause or who
abandoned the worksite), employed by
the employer in the occupation at the
place of employment during the pre-
vious year, disclose the terms of the
job order, and solicit their return to
the job.

(x) Area of intended employment and
job opportunity. The employer must not
place any H-2B workers employed
under the approved Application for Tem-
porary Employment Certification outside
the area of intended employment or in
a job opportunity not listed on the ap-
proved Application for Temporary Em-
ployment Certification unless the em-
ployer has obtained a new approved Ap-
plication for Temporary Employment Cer-
tification.

(y) Abandonment/termination of em-
ployment. Upon the separation from
employment of worker(s) employed
under the Application for Temporary Em-
ployment Certification or worKkers in cor-
responding employment, if such separa-
tion occurs before the end date of the
employment specified in the Applica-
tion for Temporary Employment Certifi-
cation, the employer must notify OFLC
in writing of the separation from em-
ployment not later than 2 work days
after such separation is discovered by
the employer. In addition, the em-
ployer must notify DHS in writing (or
any other method specified by the De-
partment of Labor or DHS in the FED-
ERAL REGISTER or the Code of Federal
Regulations) of such separation of an
H-2B worker. An abandonment or
abscondment is deemed to begin after a
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worker fails to report for work at the
regularly scheduled time for 5 consecu-
tive working days without the consent
of the employer. If the separation is
due to the voluntary abandonment of
employment by the H-2B worker or
worker in corresponding employment,
and the employer provides appropriate
notification specified under this para-
graph (y), the employer will not be re-
sponsible for providing or paying for
the subsequent transportation and sub-
sistence expenses of that worker under
this section, and that worker is not en-
titled to the three-fourths guarantee
described in paragraph (f) of this sec-
tion. The employer’s obligation to
guarantee three-fourths of the work de-
scribed in paragraph (f) ends with the
last full 12-week period (or 6-week pe-
riod, as appropriate) preceding the
worker’s voluntary abandonment or
termination for cause.

(z) Compliance with applicable laws.
During the period of employment spec-
ified on the Application for Temporary
Employment Certification, the employer
must comply with all applicable Fed-
eral, State and local employment-re-
lated laws and regulations, including
health and safety laws. This includes
compliance with 18 U.S.C. 1592(a), with
respect to prohibitions against employ-
ers, the employer’s agents or their at-
torneys knowingly holding, destroying
or confiscating workers’ passports,
visas, or other immigration documents.

(aa) Disclosure of foreign worker re-
cruitment. The employer, and its attor-
ney or agent, as applicable, must com-
ply with 20 CFR 655.9 by providing a
copy of all agreements with any agent
or recruiter whom it engages or plans
to engage in the recruitment of H-2B
workers, and the identity and location
of the persons or entities hired by or
working for the agent or recruiter, and
any of the agents or employees of those
persons and entities, to recruit foreign
workers. Pursuant to 20 CFR 655.15(a),
the agreements and information must
be filed with the Application for Tem-
porary Employment Certification.

(bb) Cooperation with investigators.
The employer must cooperate with any
employee of the Secretary who is exer-
cising or attempting to exercise the
Department’s authority pursuant to 8
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U.s.C. 1184(c)(14)(B),
214(c)(14)(B) of the INA.

section

§503.17 Document retention require-
ments of H-2B employers.

(a) Entities required to retain docu-
ments. All employers filing an Applica-
tion for Temporary Employment Certifi-
cation requesting H-2B workers are re-
quired to retain the documents and
records proving compliance with 20
CFR part 6565, subpart A and this part,
including but not limited to those spec-
ified in paragraph (c) of this section.

(b) Period of required retention. The
employer must retain records and doc-
uments for 3 years from the date of cer-
tification of the Application for Tem-
porary Employment Certification or from
the date of adjudication if the Applica-
tion for Temporary Employment Certifi-
cation is denied or 3 years from the day
the Department of Labor receives the
letter of withdrawal provided in ac-
cordance with 20 CFR 655.62.

(c) Documents and records to be re-
tained by all employer applicants. All
employers filing an H-2B Registration
and an Application for Temporary Em-
ployment Certification must retain the
following documents and records and

must provide the documents and
records in the event of an audit or in-
vestigation:

(1) Documents and records not pre-
viously submitted during the registra-
tion process that substantiate tem-
porary need;

(2) Proof of recruitment efforts, as
applicable, including:

(i) Job order placement as specified
in 20 CFR 655.16;

(ii) Advertising as specified in 20 CFR
6565.41 and 655.42;

(iii) Contact with former U.S. work-
ers as specified in 20 CFR 655.43;

(iv) Contact with bargaining rep-
resentative(s), copy of the posting of
the job opportunity, and contact with
community-based organizations, if ap-
plicable, as specified in 20 CFR
6565.45(a), (b) and (c); and

(v) Additional employer-conducted
recruitment efforts as specified in 20
CFR 655.46;

(3) Substantiation of the information
submitted in the recruitment report
prepared in accordance with 20 CFR
655.48, such as evidence of nonapplica-
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bility of contact with former workers
as specified in 20 CFR 655.43;

(4) The final recruitment report and
any supporting resumes and contact in-
formation as specified in 20 CFR 655.48;

(5) Records of each worker’s earnings,
hours offered and worked, and other in-
formation as specified in §503.16(i);

(6) If appropriate, records of reim-
bursement of transportation and sub-
sistence costs incurred by the workers,
as specified in §503.16(j).

(7) Evidence of contact with U.S.
workers who applied for the job oppor-
tunity in the Application for Temporary
Employment Certification, including doc-
uments demonstrating that any rejec-
tions of U.S. workers were for lawful,
job-related reasons, as specified in
§503.16(1);

(8) Evidence of contact with any
former U.S. worker in the occupation
and the area of intended employment
in the Application for Temporary Em-
ployment Certification, including docu-
ments demonstrating that the TU.S.
worker had been offered the job oppor-
tunity in the Application for Temporary
Employment Certification, as specified in
§503.16(w), and that the U.S. worker ei-
ther refused the job opportunity or was
rejected only for lawful, job-related
reasons, as specified in §503.16(r);

(9) The written contracts with agents
or recruiters, as specified in 20 CFR
6565.8 and 655.9, and the list of the iden-
tities and locations of persons hired by
or working for the agent or recruiter
and these entities’ agents or employ-
ees, as specified in 20 CFR 655.9;

(10) Written notice provided to and
informing OFLC that an H-2B worker
or worker in corresponding employ-
ment has separated from employment
before the end date of employment
specified in the Application for Tem-
porary Employment Certification, as spec-
ified in §503.16(y);

(11) The H-2B Registration, job order,
and a copy of the Application for Tem-
porary Employment Certification and the
original signed Appendix B of the Ap-
plication.

(12) The approved H-2B Petition, in-
cluding all accompanying documents;
and

(13) Any collective bargaining agree-
ment(s), individual employment con-
tract(s), or payroll records from the
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previous year necessary to substan-
tiate any claim that certain incumbent

workers are not included in cor-
responding employment, as specified in
§503.4.

(d) Awailability of documents for en-
forcement purposes. An employer must
make available to the Administrator,
WHD within 72 hours following a re-
quest by the WHD the documents and
records required under 20 CFR part 655,
subpart A and this section so that the
Administrator, WHD may copy, tran-
scribe, or inspect them.

§503.18 Validity of temporary labor
certification.

(a) Validity period. A temporary labor
certification is valid only for the pe-
riod of time between the beginning and
ending dates of employment, as ap-
proved on the Application for Temporary
Employment Certification. The certifi-
cation expires on the last day of au-
thorized employment.

(b) Scope of wvalidity. A temporary
labor certification is valid only for the
number of H-2B positions, the area of
intended employment, the job classi-
fication and specific services or labor
to be performed, and the employer
specified on the approved Application
for Temporary Employment Certification.
The temporary labor certification may
not be transferred from one employer
to another unless the employer to
which it is transferred is a successor in
interest to the employer to which it
was issued.

§503.19 Violations.

(a) Types of wviolations. Pursuant to
the statutory provisions governing en-
forcement of the H-2B program, 8
U.S.C. 1184(c)(14), a violation exists
under this part where the Adminis-
trator, WHD determines that there has
been a:

(1) Willful misrepresentation of a ma-
terial fact on the H-2B Registration, Ap-
plication for Prevailing Wage Determina-
tion, Application for Temporary Employ-
ment Certification, or H-2B Petition;

(2) Substantial failure to meet any of
the terms and conditions of the H-2B
Registration, Application for Prevailing
Wage Determination, Application for
Temporary Employment Certification, or
H-2B Petition. A substantial failure is a
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willful failure to comply that con-
stitutes a significant deviation from
the terms and conditions of such docu-
ments; or

(3) Willful misrepresentation of a ma-
terial fact to the Department of State
during the H-2B nonimmigrant visa ap-
plication process.

(b) Determining whether a violation is
willful. A willful misrepresentation of a
material fact or a willful failure to
meet the required terms and conditions
occurs when the employer, attorney, or
agent knows its statement is false or
that its conduct is in violation, or
shows reckless disregard for the truth-
fulness of its representation or for
whether its conduct satisfies the re-
quired conditions.

(c) Determining whether a violation is
significant. In determining whether a
violation is a significant deviation
from the terms and conditions of the
H-2B Registration, Application for Pre-
vailing Wage Determination, Application
for Temporary Employment Certification,
or H-2B Petition, the factors that the
Administrator, WHD may consider in-
clude, but are not limited to, the fol-
lowing:

(1) Previous history of violation(s)
under the H-2B program;

(2) The number of H-2B workers,
workers in corresponding employment,
or U.S. workers who were and/or are af-
fected by the violation(s);

(38) The gravity of the violation(s);

(4) The extent to which the violator
achieved a financial gain due to the
violation(s), or the potential financial
loss or potential injury to the work-
er(s); and

(56) Whether U.S. workers have been
harmed by the violation.

(d) Employer acceptance of obligations.
The provisions of this part become ap-
plicable upon the date that the employ-
er’s Application for Temporary Employ-
ment Certification is accepted. The em-
ployer’s submission of the approved H-
2B Registration, Application for Pre-
vailing Wage Determination, the employ-
er’s survey attestation (Form ETA-
9165), Appendix B of the Application for
Temporary Employment Certification, and
H-2B Petition constitute the employer’s
representation that the statements on
the forms are accurate and that it
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knows and accepts the obligations of
the program.

§503.20 Sanctions and remedies—gen-
eral.

Whenever the Administrator, WHD
determines that there has been a viola-
tion(s), as described in §503.19, such ac-
tion will be taken and such proceedings
instituted as deemed appropriate, in-
cluding (but not limited to) the fol-
lowing:

(a) Institute administrative pro-
ceedings, including for: the recovery of
unpaid wages (including recovery of
prohibited recruitment fees paid or im-
permissible deductions from pay, and
recovery of wages due for improperly
placing workers in areas of employ-
ment or in occupations other than
those identified on the Application for
Temporary Employment Certification and
for which a prevailing wage was not ob-
tained); the enforcement of provisions
of the job order, 8 U.S.C. 1184(c), 20 CFR
part 6565, subpart A, or the regulations
in this part; the assessment of a civil
money penalty; make whole relief for
any person who has been discriminated
against; reinstatement and make whole
relief for any U.S. worker who has been
improperly rejected for employment,
laid off or displaced; or debarment for
no less than 1 or no more than 5 years.

(b) The remedies referenced in para-
graph (a) of this section will be sought
either directly from the employer, or
from its successor in interest, or from
the employer’s agent or attorney, as
appropriate.

§503.21 Concurrent actions within the
Department of Labor.

OFLC has primary responsibility to
make all determinations regarding the
issuance, denial, or revocation of a
labor certification as described in
§503.1(b) and in 20 CFR part 655, sub-
part A. The WHD has primary responsi-
bility to make all determinations re-
garding the enforcement functions as
described in §503.1(c). The taking of
any one of the actions referred to
above will not be a bar to the concur-
rent taking of any other action author-
ized by 8 U.S.C. 1184(c), 20 CFR part 655,
subpart A, or the regulations in this
part. OFLC and the WHD have concur-
rent jurisdiction to impose a debar-

§503.23

ment remedy under 20 CFR 655.73 or
under §503.24.

§503.22 Representation of the Sec-
retary.

The Solicitor of Labor, through au-
thorized representatives, will represent
the Administrator, WHD and the Sec-
retary in all administrative hearings
under 8 U.S.C. 1184(c)(14) and the regu-
lations in this part.

§503.23 Civil money penalty assess-
ment.

(a) A civil money penalty may be as-
sessed by the Administrator, WHD for
each violation that meets the stand-
ards described in §503.19. Each such
violation involving the failure to pay
an individual worker properly or to
honor the terms or conditions of a
worker’s employment required by the
H-2B Registration, Application for Pre-
vailing Wage Determination, Application
for Temporary Employment Certification,
or H-2B Petition, constitutes a separate
violation. Civil money penalty
amounts for such violations are deter-
mined as set forth in paragraphs (b) to
(e) of this section.

(b) Upon determining that an em-
ployer has violated any provisions of
§503.16 related to wages, impermissible
deductions or prohibited fees and ex-
penses, the Administrator, WHD may
assess civil money penalties that are
equal to the difference between the
amount that should have been paid and
the amount that actually was paid to
such worker(s), not to exceed $10,000
per violation.

(¢) Upon determining that an em-
ployer has terminated by layoff or oth-
erwise or has refused to employ any
worker in violation of §503.16(r), (t), or
(v), within the periods described in
those sections, the Administrator,
WHD may assess civil money penalties
that are equal to the wages that would
have been earned but for the layoff or
failure to hire, not to exceed $10,000 per
violation. No civil money penalty will
be assessed, however, if the employee
refused the job opportunity, or was ter-
minated for lawful, job-related reasons.

(d) The Administrator, WHD may as-
sess civil money penalties in an
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amount not to exceed $10,000 per viola-
tion for any other violation that meets
the standards described in §503.19.

(e) In determining the amount of the
civil money penalty to be assessed
under paragraph (d) of this section, the
Administrator, WHD will consider the
type of violation committed and other
relevant factors. In determining the
level of penalties to be assessed, the
highest penalties will be reserved for
willful failures to meet any of the con-
ditions of the Application for Temporary
Employment Certification and H-2B Peti-
tion that involve harm to U.S. workers.
Other factors which may be considered
include, but are not limited to, the fol-
lowing:

(1) Previous history of violation(s) of
8 U.S.C. 1184(c), 20 CFR part 655, sub-
part A, or the regulations in this part;

(2) The number of H-2B workers,
workers in corresponding employment,
or improperly rejected U.S. applicants
who were and/or are affected by the
violation(s);

(3) The gravity of the violation(s);

(4) Efforts made in good faith to com-
ply with 8 U.S.C. 1184(c), 20 CFR part
655, subpart A, and the regulations in
this part;

(5) Explanation from the person
charged with the violation(s);

(6) Commitment to future compli-
ance, taking into account the public
health, interest or safety; and

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury to the workers.

EFFECTIVE DATE NOTE: At 81 FR 42986, July
1, 2016, §503.23 was amended by revising para-
graph (b), the first sentence of paragraph (c),
and paragraph (d), effective Aug. 1, 2016. For
the convenience of the user, the revised text
is set forth as follows:

§503.23 Civil money penalty assessment.

* * * * *

(b) Upon determining that an employer has
violated any provisions of §503.16 related to
wages, impermissible deductions or prohib-
ited fees and expenses, the Administrator,
WHD, may assess civil money penalties that
are equal to the difference between the
amount that should have been paid and the
amount that actually was paid to such work-
er(s), not to exceed $11,940 per violation.
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(c) Upon determining that an employer has
terminated by layoff or otherwise or has re-
fused to employ any worker in violation of
§503.16(r), (t), or (v), within the periods de-
scribed in those sections, the Administrator,
WHD may assess civil money penalties that
are equal to the wages that would have been
earned but for the layoff or failure to hire,
not to exceed $11,940 per violation. * * *

(d) The Administrator, WHD, may assess
civil money penalties in an amount not to
exceed $11,940 per violation for any other vio-
lation that meets the standards described in
§503.19.

* * * * *

§503.24 Debarment.

(a) Debarment of an employer. The Ad-
ministrator, OFLC may not issue fu-
ture labor certifications under 20 CFR
part 655, subpart A to an employer or
any successor in interest to that em-
ployer, subject to the time limits set
forth in paragraph (c) of this section, if
the Administrator, WHD finds that the
employer committed a violation that
meets the standards of §503.19. Where
these standards are met, debarrable
violations would include but not be
limited to one or more acts of commis-
sion or omission which involve:

(1) Failure to pay or provide the re-
quired wages, benefits, or working con-
ditions to the employer’s H-2B workers
and/or workers in corresponding em-
ployment;

(2) Failure, except for lawful, job-re-
lated reasons, to offer employment to
qualified U.S. workers who applied for
the job opportunity for which certifi-
cation was sought;

(3) Failure to comply with the em-
ployer’s obligations to recruit U.S.
workers;

(4) Improper layoff or displacement
of U.S. workers or workers in cor-
responding employment;

(5) Failure to comply with one or
more sanctions or remedies imposed by
the Administrator, WHD for viola-
tion(s) of obligations under the job
order or other H-2B obligations, or
with one or more decisions or orders of
the Secretary or a court under 20 CFR
part 655, subpart A or this part;

(6) Impeding an investigation of an
employer under this part;

(7) Employing an H-2B worker out-
side the area of intended employment,
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in an activity/activities not listed in
the job order, or outside the validity
period of employment of the job order,
including any approved extension
thereof;

(8) A violation of the requirements of
§503.16(0) or (p);

(9) A violation of any of the provi-
sions listed in §503.16(r);

(10) Any other act showing such fla-
grant disregard for the law that future
compliance with program requirements
cannot reasonably be expected;

(11) Fraud involving the H-2B Reg-
istration, Application for Prevailing Wage
Determination, Application for Temporary
Employment Certification, or H-2B Peti-
tion; or

(12) A material misrepresentation of
fact during the registration or applica-
tion process.

(b) Debarment of an agent or attorney.
If the Administrator, WHD finds, under
this section, that an agent or attorney
committed a violation as described in
paragraph (a) of this section or partici-
pated in an employer’s violation, the
Administrator, OFLC may not issue fu-
ture labor certifications to an em-
ployer represented by such agent or at-
torney, subject to the time limits set
forth in paragraph (c) of this section.

(c) Period of debarment. Debarment
under this subpart may not be for less
than 1 year or more than 5 years from
the date of the final agency decision.

(d) Debarment procedure. If the Ad-
ministrator, WHD makes a determina-
tion to debar an employer, attorney, or
agent, the Administrator, WHD will
send the party a Notice of Debarment.
The notice will state the reason for the
debarment finding, including a detailed
explanation of the grounds for and the
duration of the debarment and inform
the party subject to the notice of its
right to request a debarment hearing
and the timeframe under which such
rights must be exercised under §503.43.
If the party does not request a hearing
within 30 calendar days of the date of
the Notice of Debarment, the notice is
the final agency action and the debar-
ment will take effect at the end of the
30-day period. The timely filing of an
administrative appeal stays the debar-
ment pending the outcome of the ap-
peal as provided in §503.43(e).

§503.25

(e) Concurrent debarment jurisdiction.
OFLC and the WHD have concurrent
jurisdiction debar under 20 CFR 655.73
or under this part. When considering
debarment, OFLC and the WHD will co-
ordinate their activities. A specific vio-
lation for which debarment is imposed
will be cited in a single debarment pro-
ceeding. Copies of final debarment de-
cisions will be forwarded to DHS and
DOS promptly.

(f) Debarment from other labor certifi-
cation programs. Upon debarment under
this part or 20 CFR 655.73, the debarred
party will be disqualified from filing
any labor certification applications or
labor condition applications with the
Department of Labor by, or on behalf
of, the debarred party for the same pe-
riod of time set forth in the final de-
barment decision.

§503.25 Failure to cooperate with in-
vestigators.

(a) No person will interfere or refuse
to cooperate with any employee of the
Secretary who is exercising or at-
tempting to exercise the Department’s
investigative or enforcement authority
under 8 U.S.C. 1184(c). Federal statutes
prohibiting persons from interfering
with a Federal officer in the course of
official duties are found at 18 U.S.C. 111
and 18 U.S.C. 114.

(b) Where an employer (or employer’s
agent or attorney) interferes or does
not cooperate with an investigation
concerning the employment of an H-2B
worker or a worker in corresponding
employment, or a U.S. worker who has
been improperly rejected for employ-
ment or improperly laid off or dis-
placed, WHD may make such informa-
tion available to OFLC and may rec-
ommend that OFLC revoke the exist-
ing certification that is the basis for
the employment of the H-2B workers
giving rise to the investigation. In ad-
dition, WHD may take such action as
appropriate where the failure to co-
operate meets the standards in §503.19,
including initiating proceedings for the
debarment of the employer from future
certification for up to 5 years, and/or
assessing civil money penalties against
any person who has failed to cooperate
with a WHD investigation. The taking
of any one action will not bar the tak-
ing of any additional action.
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§503.26 Civil money penalties—pay-
ment and collection.

Where a civil money penalty is as-
sessed in a final order by the Adminis-
trator, WHD, by an ALJ, or by the
ARB, the amount of the penalty must
be received by the Administrator, WHD
within 30 calendar days of the date of
the final order. The person assessed the
penalty will remit the amount ordered
to the Administrator, WHD by certified
check or by money order, made payable
to the Wage and Hour Division, United
States Department of Labor. The re-
mittance will be delivered or mailed to
the WHD Regional Office for the area
in which the violations occurred.

Subpart C—Administrative
Proceedings

§503.40 Applicability of procedures
and rules.

(a) The procedures and rules con-
tained in this subpart prescribe the ad-
ministrative appeal process that will
be applied with respect to a determina-
tion to assess civil money penalties, to
debar, to enforce provisions of the job
order or provisions under 8 U.S.C.
1184(c), 20 CFR part 655, subpart A, or
the regulations in this part, or to the
collection of monetary relief due as a
result of any violation.

(b) With respect to determinations as
listed in paragraph (a) involving provi-
sions under 8 U.S.C. 1184(c), the proce-
dures and rules contained in this sub-
part will apply regardless of the date of
violation.

PROCEDURES RELATED TO HEARING

§503.41 Administrator, WHD’s deter-
mination.
(a) Whenever the Administrator,

WHD decides to assess a civil money
penalty, to debar, or to impose other
appropriate administrative remedies,
including for the recovery of monetary
relief, the party against which such ac-
tion is taken will be notified in writing
of such determination.

(b) The Administrator, WHD’s deter-
mination will be served on the party by
personal service or by certified mail at
the party’s last known address. Where
service by certified mail is not accept-
ed by the party, the Administrator
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may exercise discretion to serve the
determination by regular mail.

§503.42 Contents of notice of deter-
mination.

The notice of determination required
by §503.41 will:

(a) Set forth the determination of the
Administrator, WHD, including:

(1) The amount of any monetary re-
lief due; or

(2) Other appropriate administrative
remedies; or

(3) The amount of any civil money
penalty assessment; or

(4) Whether debarment is sought and
the term; and

(5) The reason or reasons for such de-
termination.

(b) Set forth the right to request a
hearing on such determination;

(c) Inform the recipient(s) of the no-
tice that in the absence of a timely re-
quest for a hearing, received by the
Chief ALJ within 30 calendar days of
the date of the determination, the de-
termination of the Administrator,
WHD will become final and not appeal-
able;

(d) Set forth the time and method for
requesting a hearing, and the related
procedures for doing so, as set forth in
§503.43, and give the addresses of the
Chief ALJ (with whom the request
must be filed) and the representative(s)
of the Solicitor of Labor (upon whom
copies of the request must be served);
and

(e) Where appropriate, inform the re-
cipient(s) of the notice that the Admin-
istrator, WHD will notify OFLC and
DHS of the occurrence of a violation by
the employer.

§503.43 Request for hearing.

(a) Any party desiring review of a de-
termination issued under §503.41, in-
cluding judicial review, must make a
request for such an administrative
hearing in writing to the Chief ALJ at
the address stated in the notice of de-
termination. In such a proceeding, the
Administrator will be the plaintiff, and
the party will be the respondent. If
such a request for an administrative
hearing is timely filed, the Adminis-
trator, WHD’s determination will be in-
operative unless and until the case is
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dismissed or the ALJ issues an order
affirming the decision.

(b) No particular form is prescribed
for any request for hearing permitted
by this section. However, any such re-
quest will:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(4) State the specific reason or rea-
sons why the party believes such deter-
mination is in error;

(5) Be signed by the party making the
request or by the agent or attorney of
such party; and

(6) Include the address at which such
party or agent or attorney desires to
receive further communications relat-
ing thereto.

(c) The request for such hearing must
be received by the Chief ALJ, at the
address stated in the Administrator,
WHD’s notice of determination, no
later than 30 calendar days after the
date of the determination. A party
which fails to meet this 30-day deadline
for requesting a hearing may there-
after participate in the proceedings
only by consent of the ALJ.

(d) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service within the time set forth in
paragraph (c) of this section. For the
requesting party’s protection, if the re-
quest is by mail, it should be by cer-
tified mail. If the request is by fac-
simile transmission, the original of the
request, signed by the party or its at-
torney or agent, must be filed within 25
days.

(e) The determination will take ef-
fect on the start date identified in the
written notice of determination, unless
an administrative appeal is properly
filed. The timely filing of an adminis-
trative appeal stays the determination
pending the outcome of the appeal pro-
ceedings.

(f) Copies of the request for a hearing
will be sent by the party or attorney or
agent to the WHD official who issued
the notice of determination on behalf
of the Administrator, WHD, and to the
representative(s) of the Solicitor of
Labor identified in the notice of deter-
mination.

§503.45
RULES OF PRACTICE

§503.44 General.

(a) Except as specifically provided in
the regulations in this part and to the
extent they do not conflict with the
provisions of this part, the Rules of
Practice and Procedure for Administra-
tive Hearings Before the Office of Ad-
ministrative Law Judges established
by the Secretary at 29 CFR part 18 will
apply to administrative proceedings
described in this part.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, subpart B) will
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence will guide the admis-
sion of evidence. The ALJ may exclude
evidence which is immaterial, irrele-
vant, or unduly repetitive.

§503.45 Service of pleadings.

(a) Under this part, a party may
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known
address. No additional time for filing
or response is authorized where service
is by mail. In the interest of expedi-
tious proceedings, the ALJ may direct
the parties to serve pleadings or docu-
ments by a method other than regular
mail.

(b) Two copies of all pleadings and
other documents in any ALJ pro-
ceeding must be served on the attor-
neys for the Administrator, WHD. One
copy must be served on the Associate
Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N-2716, Wash-
ington, DC 20210, and one copy must be
served on the attorney representing
the Administrator in the proceeding.

(c) Time will be computed beginning
with the day following service and in-
cludes the last day of the period unless
it is a Saturday, Sunday, or Federally-
observed holiday, in which case the
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time period includes the next business
day.

§503.46 Commencement of proceeding.

Each administrative proceeding per-
mitted under 8 U.S.C. 1184(c)(14) and
the regulations in this part will be
commenced upon receipt of a timely
request for hearing filed in accordance
with §503.43.

§503.47

(a) Each administrative proceeding
instituted under 8 U.S.C. 1184(c)(14),
INA section 214(c)(14) and the regula-
tions in this part will be captioned in
the name of the person requesting such
hearing, and will be styled as follows:

In the Matter of s
Respondent.

(b) For the purposes of such adminis-
trative proceedings the Administrator,
WHD will be identified as plaintiff and
the person requesting such hearing will
be named as respondent.

Caption of proceeding.

§503.48 Conduct of proceeding.

(a) Upon receipt of a timely request
for a hearing filed under and in accord-
ance with §503.43, the Chief ALJ will
promptly appoint an ALJ to hear the
case.

(b) The ALJ will notify all parties of
the date, time and place of the hearing.
Parties will be given at least 30 cal-
endar days’ notice of such hearing.

(c) The ALJ may prescribe a schedule
by which the parties are permitted to
file a prehearing brief or other written
statement of fact or law. Any such
brief or statement must be served upon
each other party. Post-hearing briefs
will not be permitted except at the re-
quest of the ALJ. When permitted, any
such brief must be limited to the issue
or issues specified by the ALJ, will be
due within the time prescribed by the
ALJ, and must be served on each other
party.

PROCEDURES BEFORE ADMINISTRATIVE
LAW JUDGE

§503.49 Consent findings and order.

(a) General. At any time after the
commencement of a proceeding under
this part, but before the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
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any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any
part of the proceeding. The allowance
of such deferment and the duration
thereof will be at the discretion of the
ALJ, after consideration of the nature
of the proceeding, the requirements of
the public interest, the representations
of the parties, and the probability of an
agreement being reached which will re-
sult in a just disposition of the issues
involved.

(b) Content. Any agreement con-
taining consent findings and an order
disposing of a proceeding or any part
thereof will also provide:

(1) That the order will have the same
force and effect as an order made after
full hearing;

(2) That the entire record on which
any order may be based will consist
solely of the notice of administrative
determination (or amended notice, if
one is filed), and the agreement;

(3) A waiver of any further proce-
dural steps before the ALJ; and

(4) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their attorney or
agent may:

(1) Submit the proposed agreement
for consideration by the ALJ; or

(2) Inform the ALJ that agreement
cannot be reached.

(d) Disposition. In the event an agree-
ment containing consent findings and
an order is submitted within the time
allowed therefore, the ALJ, within 30
days thereafter, will, if satisfied with
its form and substance, accept such
agreement by issuing a decision based
upon the agreed findings.

POST-HEARING PROCEDURES

§503.50 Decision and order of Admin-
istrative Law Judge.

(a) The ALJ will prepare, within 60
days after completion of the hearing
and closing of the record, a decision on
the issues referred by the Adminis-
trator, WHD.

(b) The decision of the ALJ will in-
clude a statement of the findings and
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conclusions, with reasons and basis
therefore, upon each material issue
presented on the record. The decision
will also include an appropriate order
which may affirm, deny, reverse, or
modify, in whole or in part, the deter-
mination of the Administrator, WHD.
The reason or reasons for such order
will be stated in the decision.

(c) In the event that the Adminis-
trator, WHD assesses back wages for
wage violation(s) of §503.16 based upon
a PWD obtained by the Administrator
from OFLC during the investigation
and the ALJ determines that the Ad-
ministrator’s request was not war-
ranted, the ALJ will remand the mat-
ter to the Administrator for further
proceedings on the Administrator’s de-
termination. If there is no such deter-
mination and remand by the ALJ, the
ALJ will accept as final and accurate
the wage determination obtained from
OFLC or, in the event the party filed a
timely appeal under 20 CFR 655.13 the
final wage determination resulting
from that process. Under no cir-
cumstances will the ALJ determine the
validity of the wage determination or
require submission into evidence or
disclosure of source data or the names
of establishments contacted in devel-
oping the survey which is the basis for
the PWD.

(d) The decision will be served on all
parties.

(e) The decision concerning civil
money penalties, debarment, monetary
relief, and/or other administrative rem-
edies, when served by the ALJ will con-
stitute the final agency order unless
the ARB, as provided for in §503.51, de-
termines to review the decision.

REVIEW OF ADMINISTRATIVE LAW
JUDGE’S DECISION

§503.51 Procedures for initiating and
undertaking review.

(a) A respondent, the WHD, or any
other party wishing review, including
judicial review, of the decision of an
ALJ will, within 30 days of the decision
of the ALJ, petition the ARB to review
the decision. Copies of the petition will
be served on all parties and on the
ALJ.

(b) No particular form is prescribed
for any petition for the ARB’s review

§503.53

permitted by this part. However, any
such petition will:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the ALJ decision and order giving
rise to such petition;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7) Include as an attachment the
ALJ’s decision and order, and any
other record documents which would
assist the ARB in determining whether
review is warranted.

(c) If the ARB does not issue a notice
accepting a petition for review of the
decision within 30 days after receipt of
a timely filing of the petition, or with-
in 30 days of the date of the decision if
no petition has been received, the deci-
sion of the ALJ will be deemed the
final agency action.

(d) Whenever the ARB, either on the
ARB’s own motion or by acceptance of
a party’s petition, determines to re-
view the decision of an ALJ, a notice of
the same will be served upon the ALJ
and upon all parties to the proceeding.

§503.52 Responsibility of the Office of
Administrative Law Judges (OALJ).

Upon receipt of the ARB’s notice
under §503.51, the OALJ will promptly
forward a copy of the complete hearing
record to the ARB.

§503.53 Additional information, if re-
quired.

Where the ARB has determined to re-
view such decision and order, the ARB
will notify the parties of:

(a) The issue or issues raised;

(b) The form in which submissions
will be made (i.e., briefs, oral argu-
ment); and

(¢c) The time within which such pres-
entation will be submitted.
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§503.54 Submission of documents to
the Administrative Review Board.

All documents submitted to the ARB
will be filed with the Administrative
Review Board, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Room S-5220, Washington, DC 20210. An
original and two copies of all docu-
ments must be filed. Documents are
not deemed filed with the ARB until
actually received by the ARB. All doc-
uments, including documents filed by
mail, must be received by the ARB ei-
ther on or before the due date. Copies
of all documents filed with the ARB
must be served upon all other parties
involved in the proceeding.

§503.55 Final decision of the Adminis-
trative Review Board.

The ARB’s final decision will be
issued within 90 days from the notice
granting the petition and served upon
all parties and the ALJ.

RECORD

§503.56 Retention of official record.

The official record of every com-
pleted administrative hearing provided
by the regulations in this part will be
maintained and filed under the custody
and control of the Chief ALJ, or, where
the case has been the subject of admin-
istrative review, the ARB.

PART 504—ATTESTATIONS BY FA-
CILITIES USING NONIMMIGRANT
ALIENS AS REGISTERED NURSES

AUTHORITY: 8 U.S.C. 1101(a)(15)(H)(i)(a) and
1182(m); sec. 3(c)(1), Pub. L. 101-238, 103 Stat.
2099, 2103; and sec. 341 (a) and (b), Pub. L. 103—
182, 107 Stat. 2057.

SOURCE: 61 FR 51014, Sept. 30, 1996, unless
otherwise noted.

§504.1 Cross-reference.

Regulations governing labor condi-
tion attestations by facilities using
nonimmigrant aliens as registered
nurses are found at 20 CFR part 655,
subparts D and E.

29 CFR Ch. V (7-1-16 Edition)

PART 505—LABOR STANDARDS ON
PROJECTS OR PRODUCTIONS AS-
SISTED BY GRANTS FROM THE
NATIONAL ENDOWMENTS FOR
THE ARTS AND HUMANITIES

Sec.
505.1
505.2
505.3
505.4
505.5
505.6
505.7

AUTHORITY: Sec. 5(j), Pub. L. 89-209, 79
Stat. 848 (20 U.S.C. 954(i)); sec. 7(g), Pub. L.
94-462, 90 Stat. 1971, as amended by sec.
107(4), Pub. L. 99-194, 99 Stat. 1337 (20 U.S.C.
956(g)); Secretary’s Order 9-83 (48 FR 35736)
and Secretary’s Order 6-84 (49 FR 32473).

SOURCE: 53 FR 23541, June 22, 1988, unless
otherwise noted.

Purpose and scope.

Definitions.

Prevailing minimum compensation.
Receipt of grant funds.

Adequate assurances.

Safety and health standards.
Failure to comply.

§505.1 Purpose and scope.

(a) The regulations contained in this
part set forth the procedures which are
deemed necessary and appropriate to
carry out the provisions of section 5(i)
and section 7(g) of the National Foun-
dation on the Arts and Humanities Act
of 1965, as amended, 20 U.S.C. 954(i), 20
U.S.C. 956(g). As a condition to the re-
ceipt of any grant, the grantees must
give adequate assurances that all pro-
fessional performers and related or sup-
porting professional personnel em-
ployed on projects or productions as-
sisted by grants from the National En-
dowment for the Arts and the National
Endowment for the Humanities shall
receive not less than the prevailing
minimum compensation as determined
by the Secretary of Labor.

(b) Regulations and procedures relat-
ing to wages on construction projects
as provided in section 5(j) and section
7(j) of the National Foundation on the
Arts and Humanities Act of 1965, as
amended, may be found in parts 3 and
5 of this title.

(c) Standards of overtime compensa-
tion for laborers or mechanics may be
found in the Contract Work Hours and
Safety Standards Act, 76 Stat. 357, 40
U.S.C. 327 et seq. and part 5 of this title.
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§505.2 Definitions.

(a) The term Act means the National
Foundation on the Arts and the Hu-
manities Act of 1965, as amended, 79
Stat 848, as amended, 20 U.S.C. 951 et
seq.

(b) The term Secretary means the Sec-
retary of Labor.

(c) The term Administrator means the
Administrator of the Wage and Hour
Division, Employment Standards Ad-
ministration, U.S. Department of
Labor, or authorized representative, to
whom is assigned the performance of
functions of the Secretary pertaining
to wages under the National Founda-
tion on the Arts and the Humanities
Act of 1965, as amended.

(d) The term Assistant Secretary
means the Assistant Secretary for Oc-
cupational Safety and Health, U.S. De-
partment of Labor, or authorized rep-
resentative, to whom is assigned the
performance of functions of the Sec-
retary pertaining to safety and health
under the National Foundation on the
Arts and the Humanities Act of 1965, as
amended.

(e) Professional in the phrase profes-
sional performer and related or supporting
professional personnel shall include all
those who work for compensation on a
project or production which is assisted
by a grant from the National Endow-
ment for the Arts or the National En-
dowment for the Humanities regardless
of whether paid out of grant funds. It
shall not include those whose status is
amateur because their engagement for
performance or supporting work con-
templates no compensation. Compensa-
tion does not include reimbursement of
expenses (i.e., meals, costumes, make-
up etc.). The words related or supporting
. . . personnel in the same phrase shall
include all those whose work is related
to the particular project or production
such as musicians, stage hands, sce-
nery designers, technicians, elec-
tricians and moving picture machine
operators, as distinguished from those
who operate a place for receiving an
audience without reference to the par-
ticular project or production being ex-
hibited, such as ushers, janitors, and
those who sell and collect tickets. The
phrase does not include laborers and
mechanics employed by contractors or
subcontractors on construction

§505.3

projects, whose compensation is regu-
lated under section 5(j) and section 7(j)
of the Act. The phrase professional per-
formers and related or supporting profes-
sional personnel shall not include per-
sons employed as regular faculty or
staff of an educational institution pri-
marily performing duties commonly
associated with the teaching profes-
sion. It shall include persons employed
by educational institutions primarily
to engage in activities customarily
performed by performing artists or by
those who assist in the presentation of
performances assisted by grants from
the National Endowment for the Arts
or the National Endowment for the Hu-
manities.

§505.3 Prevailing minimum compensa-
tion.

(a)(1) In the absence of an alternative
determination made by the Adminis-
trator under paragraph (b) of this sec-
tion, and except as provided in para-
graph (a)(2) of this section, the pre-
vailing minimum compensation re-
quired to be paid under the Act to the
various professional performers and re-
lated or supporting professional per-
sonnel employed on projects or produc-
tions assisted by grants from the Na-
tional Endowment for the Arts and the
National Endowment for the Human-
ities shall be the compensation (includ-
ing fringe benefits) contained in collec-
tive bargaining agreements negotiated
by the following national or inter-
national labor organizations or their
local affiliates:

Actors’ Equity Association.

Screen Actors Guild, Inc.

Screen Extras Guild, Inc.

American Guild of Musical Artists, Inc.

International Alliance of Theatrical Stage
Employees and Moving Picture Machine
Operators.

American Federation of Musicians.

National Association of Broadcast Employ-
ees and Technicians.

American Federation of Television and
Radio Artists.

International
Workers.

American Guild of Variety Artists.

Writers Guild.

Brotherhood of Electrical

(2) Professional performers and re-
lated or supporting professional per-
sonnel who are to perform activities
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which do not come within the jurisdic-
tion of any collective bargaining agree-
ment negotiated by the labor organiza-
tions named in paragraph (a)(1) of this
section shall be paid minimum com-
pensation as determined by agreement
of the grant applicant or grantee and
the personnel who will perform such
activities or their representatives. Evi-
dence of the agreement reached by the
parties shall be submitted by the grant
applicant to the grant agency, together
with evidence of the prevailing min-
imum compensation for similar activi-
ties. If the parties do not agree on the
minimum compensation to be paid to
such personnel, the matter shall be re-
ferred to the Administrator of the
Wage and Hour Division for final deter-
mination.

(b)(1) Interested parties, including
grant applicants, grantees, professional
performers or related or supporting
professional personnel and their rep-
resentatives, may at any time submit
to the Administrator a request for a
determination of prevailing 